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DEPARTMENT OF CCMMERCE
National Ocaanic and Atmospheric
Administration

15 CFR Part 981

Ucensing of Ocean Thermal Energy
Conversion Facilities and Plantships

agenceY: National Oceanic and
Atmospheric Administration (NOAA),. -
Cammerce. : .
AcTion: Final rule.

suMmARY: NOAA s establishing a -
stable legal system and a streamiined
tcensing process to facilitate ,
commercial development of ocean -
tharmai energy conversion (OTEC)
faciities and.plantships. This Final Rule
sets qut the details of a simplified
licensing system for ownersaip.
canstruction. location, and operation of

. OTEC facilities and plantships which.
are assgciated with the United States or -
U.S. citizens, and s being issued in
accardance with the responsibilities
assigned to NOAA by the Ocean
Thermal Energy Cenversian Act.of 1980,
Pub. L. 96320, (“the Act"). :

' EFFECTIVE DATE September 3 1981."
ADOAESST Requests for documents
associated with this rulemaking should
be made to. the Diractor, Office of Ocsan

* Minerals and Enargy, NCAA. Room 410,
Page 1 Buiiding, 2001 Wisconsin Aveme,
NW, Washington. D.C. 20235¢ g

FOR FURTHER INFORMATION'CONTACTY -~

- - Richard Noriing or Loweil Martin, Offica
of Qcean Minerals and Energy, NOAA; -
Room 410, Page 1 Building, 2001 -
Wisconsin Avenue, NW, Washington,
D.C. 2023s: Telephone: {202) 254-3483.

SUPPLEMENTARY INFORMATION:

L Principal Author - ~
The principal author of this Final Rule

is Lowell F. Martin of the Office of

Ocean Minerals and Energy, NOAA, .

assisted by the NOAA Office of General-
Counsei_. .

IL Prior Actions in the Rulemaking
A. Eavironmentai.Scoping Process .

To provide for an early and.open.
process to determine the scope-of
eqtvironmentai issues associated with
development of OTZC licensing:
regulations. NOAA developed an
environmental issues discussion
document and held a pubiic “scoping”
meeting on October 30, 1980 Notice of
the scoping meeting and the availapility
of the discussion paper was published at
45 FR 83543 and 63544 on September 25,
1980, A drait environmental impact
statement on this rulemaking was made
available for public comment on April 3

1981, 46 FR 20283. (See Section VL E of
this preambie for information o the
final environmental impact statement
developed as part of the rulemaking.)
B. Rulemaking .

To provide an early opportunity for
{nterested persons to contribute to
deveiopment of these regulations,
NOAA published an Advance Notice of

Proposed Rulemaking (ANPR] at 45 FR
77038 on November 21, 1980. The ANPR

* identified three generai alternative

e

regulatory approaches under
consideration by NOAA as well as 20
specific issnes on which NOAA invited
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recognized. All commentors on this
issue except the U.S. Coast Guard
endorsed NOAA's position as necessary
for orderly commercial development of
OTEC. particulariy from the perspective
of protection of the-thermal resource

. Decessary to the economic viability of
an OTEC facility. The Coast Guard
comment expressed continuing .
reservatidns regarding the
documentation issue. NOAA and the

 Coast Guard have reviewed this
" problem and determined that its soiution

rests in recammending to Congress that.
- the Act be amended so that
documentation as a prerequisite to

-~

public comment. The ANPR was mailed * licansing will not be required for an
to several hundred imterested persons. A 'OTEC facility located in part above the

public hearing wasg held on January.7,
1981. A Natice of Proposed-Rulemaking
(NPR) was published in the Federal- -
Registar on March 30. 19681, 48 FR 19418.

'Public hearings on the NPR were'held in. .
Honoluu, Hawaii. San Juan, Puerto.

Rico, and Washington, D.C. -
TIL Availability of Comments .

- . Comments received in respanse to the

ANPR and NPR are available for public
examination and copying during normal

_ .business hours in Room 410, Page 1

Building, 2001 Wisconsin Aveme. N.W.,

. Washington, D.C. L

IV. NOAA’s Respounses to Comments.
Received on the NPR - -

As noted irr section ILB. of this
preambie. NOAA publisbhed an' NFR on
the OTEC licensing program gn March

. 30, 1981. In response to the written .

comments received and statements
meade at the public hearings NOAA has
developed these final rules.

A Genernf Comments - .

" The eight general comments received
on the NPR were favorabie to the
positions taken by NOAA in the NPR. In
particular thers was strong endorsement
for the voiuntary Consolidated”
Application Review ar CAR process
which has been incorporated into these
final rules in Subpart C. Numerous
commentors swongly favered the
procedural deadlines proposed in the
NPR. which were derived from the Act.
and they have been codified in these

- - Bnal rules.

B. Land-based OTEC Facilities

NOAA took the position in the NPR
that the legislative history of the Act
demonstrated Congressional intent that
OTEC faciliies located in part an land
be subject to the licensing requirements
of these reguiations. However, the
difficuity in documenting such “land-
based" facilities under existing U.S.
vessel documentation laws was

highwater mark, i.e: a “land-based”

facility. NQAA and the Coast Guard

will wark together+o achieve this

legisiative resuit.

C. Specific Comments. L
"This section of the preamble describes

" . specific comments received on. the NFR'

and NOAA's responses.as reflected in
the final rules. Section numbers. refer to
sections of the final rules, which have
been renumpered to a 981 series from
‘the 1001 series used'in the NPR. .

- §$081.40 Definiiions: One commentor

" suggestad that the definitiod of '
“designated application area” be.
changed to refer only to impag:s of the'
proposed OTEC facility or.plantship on
existing OTEC facilities or plantships.
Becaugde section 102{e) of the Act
requires consideration of the effect of

- Hicensing the proposed CTEC operation

" on other potential QTEC operations in
the same geographic area. the suggestion .
‘has not been adopted. Another

- commentor suggested that the definition

of “pollutant” be changed by
substituting the words “lemperature
difference” for the word “heat”” because
an-OTEC facility or plantship counid"
discaarge water drawn up from the deep
ocean at a temperature below that of the
surrounding waters. This change has
been adopted in the final regulations.
§981.30 Who must opply for an
OTEC license? (and who does not need
one). One-commentor requested that
this secton be changed to make clear
that site evaiuation and pre-construction
testing activities conducted prior to
receiving an OTEC license are not
subject to the requirements of these
regulations. NOAA believes that the
wording of § 1001.50 of the NPR
adequately addresses this situation and
no change has been made in these final
rules. Note, however, that Subpart H of
this Part is reserved for such reguiations.
should they become necesgsary in the
future. Another commentor expressed
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displeasurs over the factthat the - assure that other agencies receiving submitted. but submitted voluntarily, be
Department of Energy would axercisa confidential information for review did afforded confidential treatment.
conwoi over tha operation of OTEC not improperiy release it. NOAAisof - $ 981130 Application Fee. A number
demonstration projects so designated By  the opinion that most of these of commentors requested justification of
the Secrstary of Energy under the - suggestions have merit {or agsuring tha amount of the application fee, which

propased wo:dmg of this secton. Taat proper treatment of informatian for -totals $250,000 for full processing of an
situation is a requirement of secion 118 which confidential treatment has been application.-The amount of the.{ee is

. of the Act and no change has heen mada  requested and for reducing

fixed at the estimatad inccementai cost -

in these Snal regulations. ' administrative burdens both on to NOAA of processing the application.
" A commentor questioned whetheror - applicants and members of the public. including coats to prepare the site-
not an existing fossil fueled power plant  Accordingly, this section of the nal specific consoildated environmental. .
ar other sourca of waste-heat wouid be °  mleg has been ravised to make optional  impact statement required by section.
. required to obtain-an OTEC license if' . provision of the justificadon for 107(e] of the Act. That consolidated.
the wasts heat from that mtaﬂatinn. confidential treatment at the time - statement must fulfill the requirements
wers used to augment the.thermmal. information is submitted. A persca may  of all Federai agencias in carrying out
resource of an OTEC facility. The _ choose to defer submitting the their permitting and authcrizing
existing source of wasta heat wouid not . justification until such time-as NOAA responsibilities on the licanse
be subject to lcensing under these- ‘peceives a request for reiease of tha application. NOAA davaloped the- i

resulaﬂon& However, a change in the confidential information, At that tme overail ¢Ost estimata‘on the basis

that

discharge conditions associated with the  the gubmitter is given an opportunity to- . two person-years of efort would be

- existing power plant, or other heat . provide the justificarion, amend ona -~ required within the NOAA program.
source; might well require reviswrand. previously submittad, or to waive the = offica to procass a single apphcatiom
revision of the Federal Stateandlocal  (igim of confidentiality. To enable “Tha estimata also includes costs of
permits associated with thremﬁ.ng, reviewers to better determine the extenL holding the required public hearings oa
operation.. ~to which portions of an application ats- - the application in the District of
The question was raised.in pubﬁc - subject to confidential treatment.. Columbia.and in adjacaat coastal
hearings as to the statns of domestic - provision has been made for assuring " States, as well as support costs for -
OTEC acttvitfes-related to expartof” - \hap review copiesof applications are environments] analysis and technical -
facilities and plantsitips.- Under the ACK cipariy marked toindicata-whers. . review of the application. The. :
such activities do natrequﬁum a éﬂme“ material has bean delsted, To assist processing cost estimate does not
. under these regulations.uniesy hey . . NOAA in propesly maintainingthe - include general administrative overhead
1.-}1"01“ constraction 3‘*11’;&" f confidentiality of protected information, .  oncosts associsted with other Federal
conducted gt sea:” Ses the meaningof - pg gubmitterhas beenrequiredts. - agency actions an the application.
,the term “constraction” as defired i segregate those porticus of the - Because of comments received, NOAA-

L.

'§.981.40 of the finat regulatians' . informnﬂon for which confidential ..  has reviewed the:basis for its criginal.

§981.70 Pre-application ed
- consuftation. One commentor requested ™"
clarification as to whether NOAA . would: those far which oo claim of
assigt potential license applicantsin
approaching orhersgenmes mvoived in-

treatment has beenrequesied from - . cost estimate, and has found no reason.
.. to change it. Accordingly, the overall
confidentiality is. asserted. F’.na.lly. the " license application fes remaing sat af -
contents of the letter-which NOAA will -~ §250.000 ta cover NCAA's reasonable

R forward o other agencies along with - administrative costs, as reqmred. by the
ghrz ﬁ?::: (m;vszzf::f %ﬁtﬁe protected information are described.. Act
helieves that such assistanca ta . - Tha letter will advise ather government Severa) commentars requested that
potential applicants is within the scope entities of the extent of protection - . NOAA d. fer collection of the fee until
of its role in {acilitating the Federal and - required and of the-procedures ta be such time as the QTEC operation
State permitting processes and the final’ followed in the gvent that the qther actually commenced commercial
rules clearly state that such assistancs: government entity should receivea - activities or began to generate revenues.

will be made available to potential -
licants under this secti - ; :

apg saummczrmda:aazz?of ‘process prior {0 actual disclosure of - fees, Thus the phased collection

informaton. Several commentors: . confidential information. However. - - schedule proposed in the NPR has

requested that this section be changed. NOAA will provide advance notica of - retained in these final regulations.

to ailow for provision of the justification” - impending reiease sufficient ‘o allow the - commeator propased that NOAA

request for disclosure. NOAA has not NOQAA believes that the Act does not
. provided for an administrative appeal allow such deferral of payment of the

been
One

for confidential treatment of information - PEf30D requestng coniidendal treatment  establis a post-issuance annuai rental

at the-time that its relesse was to seek judicial review bemre disclosure  fee for use of the thermal resoures by an
requestad. rather than atthe time the occurse .- OTEC I[acility or plantsnip. NOAA has
information was submitted to NOAA. In response to comments, NOAA has = reviewed its authority under the Act and
Other commentors requested that copiey considered a pre-submission or finds no mandate to impose such a {es.

- of license applicaticns available for - ccntamporaneoua—mth—submxsazon One commentor noted that the proposed
public review be clearly marked to determination of confideatiality. This rules did not make it clear that the full
ndicate wnere.material had been - . 'approach has been rejected because of application fee must be remitted before
deieted due'to requests for confidential  its potential for cresting a significant NOAA would issue a license. The final
Teamment. One commentor requested: administrative burden while providing . version of § 981.130 has Seen amended
that a process for appestbe provided in  little countervailing beneft, since the to make this clear,
the event the Administrator initially correctness of any determination may § 981.150 Public Inspection and
determined to reiease information for change over time. NOAA has, however,  Copying. One commentor noted that this
whica confidential treatmeant had been- modified the regulations to authorize, on  section did not expressily provide for an
requested and one comumentor proposed.  a case-by-case basis, determinations application to be available for public

that a more vigorous effort be mada to that information not required to-be inspection ard copyting in each adj

acent.

N
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coastal State so designated for the
application, The final version of this
section has been changed tomake it
clear that the application wiil be
available in all designated adjacent -~
coastal states for the application. -
Provision has been added for puolic
notice of the locations where the-
-application will be-available for: pubhc
inapection and copying. ;

§ 981.130 [nformation about :Iw g

applicant and its affiliates. Several
commentors questioned the scope of
information requireq by thisiand
subsequent sections of Subpart B,
idformation to be submitted with
application. of the NPR. The-Act -
requires that NOAA- compiete '
processing of the apphcanun and make-
a decision on issuance of the license
within 358 days arfter.its receipt. To meet
this deadline and properly coordinate- .-
the activities of other Stats and Federal -
gavernment agencies-involved in the
review, compiete information on the. =~ -
proposed OTEC piantship orfaclity
must be available at the start of the
reviews The need to stop the review -
nrocess whilé additional cr clarifying -
informatiormr is sought from the appiicant-
" must be reduced to a minimum. NOAX -
antcipates that an appﬂcant'wiﬂ have -
completed a thorough preiiminary -
design study, an economic-analysis in +°
suificient detail to prepare-a pregram
prospectus, and have acquired -
environmental-data. sufficient for NOAA-
to.pfepere a drail environmental impact
statement on the proposed QTEC :
operation by the time an apphcanorx is
summtted.

The possibility of a twa phase.- - -
application process in which general ~
information would be provided initially,
to be followed later-in the review -
process with more deétailed information. =
was proposed by 3 commentor.
However, the Act requires the ;
Adminisator of NOAA to detenmne
within 21 days of receipt of an ’
appiicadon whether or not it appears to

" contain all of the information necessary
to make a decision on'license issuancs.
Further, the processing schedule
mandated by the Act.requires that fuil - .
niormation on the OTEL propesal be
available at an early stage if the
deadlines for license-issuance are to be
met. Accordingly the phased approach
'o provision of appiication informaton
bas-not beer incorporated into the final
regu.lanons. -

The commentor who propased the -
phased approach to provision of
information based. it in parton the
concept of establisning & “priority of
right” to a partcular geographic site for
an OTEC facility through provision of

the initial application information.
However, the Act does not provide for
establishment of such a “priority of
right” through the application”
mechanism. In the event only a single -
application i3 received for a particular
site, the issue of priority accesa to it is
moot. Irr tha evemt multiple OTEC
facility applications are received for a
pam'cnlar geographic location, the
provisions of section 102(i) of the Act for
weighing the-national interestin ~ *-

deciding among competing applications

come into play. The only case where a
“quasi priority of right” situvation is
recognized in the Act is in.the case

. where more thar one applicationis -

received for a partcular area and no:
individual applicatprr-would more:
clearly serve the national interest thamr
another; In that situation. the Act

" ‘requires-that decisions on the

applicattons be made in order of their
receipt by the NOAA Administrator. -
. Several commentors noted that the

. information requested in
8 1001.180(&)(4)(iii)-and 1001.130(e}(8)

om unit-cost of produced electricity ar
other products and on estimated
amounts of fuei.or other raw materigly.

" to be saved through operation of the

propased-OTEC facility did not dppear

_ 10 be necessary iff only'one application:
for an OTEC facility int a pardcular area- -
-were pending before the: Administrator.

NOAA concars that this information is
only necessary underthe Act when
competing: OTEC facility applications _
are received far a single designated
appiication ares. Accordingly, the
requirement to provide that information
has been moved to § 981:290 and has
been made conditional on receipt of

multipie applications for a specific

designated application area, in which"

‘case NOAA must address the national

interest criteria set forth in the Act when
deciding among the competing
apphcauons.

Several commentars quesuuned the
requirement for information on the
appiicant’s prior involvement in similar
energy or product manufacturi
activities required by § 1001.180(e}(7) of

" the NPR and requestad NOAA to

consuit with the Department of Justice
(DOY) regarding the need for it in the
context of antitrust review-of an QTEC
license application. NOAA has done so,
and while DOJ concurs in making the
provision of product pricing and fuel and
raw materials-savings informaticn -
contingentupon receipt of muitipie
appiications for a designated application
area, DOJ has requested that
information on prior related acHvities be
required of all applicants for use in the
appiication antitrust review required by

the' Act. DOJ also felt strongly that the
required 3 years of such information
was necessary {or assessing trends.
Accordingly, the requirement appears in
$'081.180(e)(5] of tliese final regulations.
4 981,190 Gegeral Information on the
OTEC facility of plantship. Several
minor changes to this section have been
made in response to comments recaived.

1 The requirement for information on

projected annual gross.and net
producton of electricity or other ’
products contained in § 1001,180(e}(4}(i)
and (e}(4)(ii} of the NFR has been placed
in § 981.130(a) of the final reguiations.

- Section 981.190(b) has been clarified to

indicate that informaton on the
thermodynamic cycle to be emnloyed in
the OTEC operation.is what is being

. requested. Secton 981.190(h) has been.

reworded to make clear that information
on bxotoulmg contmi methads i3 being

) solicited. -

§ 981.220 OTEC sits information.
One commentpr noted that national
defense restricted areas in the vicinity
of -a proposed. OTEC site should be-

-identified and that change has been

incorporated into § 981.220(c). It was.

. noted by. one commmentor that a

reconnaissance or engineering
hydrographic survey wauld be
unnecessary in the case of a plamsiup
application, and that change nas. been .
made. A requirement to describe
onshore vessel on/off loading facilities.
which are part of the OTEC proposal
has been added in response to.
comments received.

§ 981230 Operational mformauan
Several commentors noted that ’

.emergency shutdown and evacuation

procedures {or the QTEC facility or
plantship should be described in the
application. That requirement has been
added to the final regulatons.

§981.240 Design information. One
commentor noted that the NPR did not
contain any explicit requirement for an
applicant to describe the propased
configurations of cold and warm ocean
water intake and discharge structures.
While this section of the NPR inferred
such a requirement, it has been
explicitly stated in the finai regulations..

§ 981.280 Environmental
information. Severai changes have been
made in this section of the NPR on the
basis of comments received. Secdon
981.280(a)(1) has been reworded to make
It clear that the apolicant must describe
the boundaries of the geographic area in
which the proposed OTEC operation
would impact or be impacted by another
QOTEC operation. Section 981.280(a)(4)
kas been revised to make it clear that
potential impacts of entrainment and
impingement on biological communities



- on fuel or other raw material

" same application area... .

~
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must be described. Section 981.2 50(31(7)
has been ciarified by noting that
“archeciogical resources are among the
special sites.to beidentified. Section

" 981.280(a}{12)(1ii} has been modified to-

require a description of the applicant’s

" proposed program o moritor the effects
of cold and warm water intakes aaweil
as 3.

- § 881.290 - Publication of not:cs of
application; contents of notice: cail for
additionod applications for OTEC .
__focilities. This section has been -
amended {0 require that the ongin.ai
applicant and ail subsequent applicants
. for a designated.application area.submit:
-information on unit cost to.the end user-:
of produced electricity. or product. aud:. -
tal savings,. . :
not later than 30:days. after expiration of- -
- the 90 day-period for filing additional . -
applications for.a designated anpﬁmﬁon‘
arsa: As.notad earller this change has: .
been made:so. that such information is .t

. be submitted cnly-when it i3.-necsssary. -

to a national interest determination .
between competing appllcadom for th&

- properiy conduct its antitrust review of

an QOTEC lcense application.
Accordingly, the Depamenbrequested
assurance that the mechanism of :

$.981.90 of these regulations for seeking.

additional information from the
applicant would be available to cover -
that eventuaity. NOAA has included”

- that procedure to cover such situations-
and it will be availabla to the .
Department of Justics and other
involved government agencies, if
necassary, provided good cause existg .
for seeking the additional information.

- § 981330 Adfacent Coastal States. A~
* NPR. it did not appear to be available-

number of comments were receivedon -

:"tha: ad;acent coastal state designatiom -

provisions. of. the proposed: regulations, ‘
- One:commentor suggested-that the -
NOAA- Administrator provide the actual.

“terms of a proposed:licanse to the -

§ 9681320 Anutrust review. A& .’_-; i

noted earlier in the-discuasion of: o
- changes made to § 1001L.180(e} of tha-
NPR. NOAA has had additional . .
discussions: with zhrDep&mnentof’
Justice conceming the-informationy: :

" necessary for the antitust raview .

required by, thie Act and has modified -

" that section of:the finai rules.. - - - ..
accordingly. Section 981.320 hag been
modifled to.provide notics to.the . . . -
Attorney Generalif the NOAA.
Administrator does nat accapt the
Attorney. General's recommendation o .
an application that may-cresatea .
situation inconsistent with the antitrust
laws. In response to one question:
received on tha NPR, NOAA has asked
the Antitrust Division at the Department
of Justice whether a mechanism axists
for obtaining an opinion on the antitrust
implications of an OTEC preposal prior
.to making formal application to NOAA.

" for 2 licénse. The Antitrust Division has
”indicated that such a procedure does
exist and that a non-binding opinion:in.
-the form of a “Business review letter™
descnbmg the Deparment’s preiiminary
" views on antitmst issues may be -
obtained by consuiting with the
Division. The procedures for obtaining .
such a review are contained in 28 CFR
50.8. NOAA will assist potential

. applicants in obtaining these views

under the pre-application consultation
provisions contained in § 981.70 of these
final regqulations.

The: Depamnent of Justice noted t.hat
it might require information beyond that
initiaily required by these regulations to

P

governor of an adjacant coastal Stata for
. review.prior to issuancs if that governor
Ead required specifie terma:and/or

. conditions int the license to make-it-

consistent with that State's approved-
Cosstal Zone. Management Plan. A

- request wag madse to antomatically

designats tha governor of each ad;acent
coastal Stata. as-a “necessary party” i
the event a:formal adfudicatory hearing:
became nacessary during tha license

. revisw processcif wesalsorequested- -

. that suciz a-formel.adjudicatory hearing -
- ba heid ix.the-adjacent coastal State: -

- NOAA views its relation-with all-

" designated adiacent coastal States as -

- one of continuing dialogue throughout -
the license application review process.
Close consultation will be maintained

. and the concemns of sach adjacent

~ adjacant coastal States, the
adminiatrative law judge has suificient _
flexibility.to admit a state as a-party to ...

coastal State will ba fully factcred into -

‘the licensing decision. Section. ‘

981.58{)(2)(i). has been amended to
clarify that the administcative law judge
in charge of the hearing will give special
consideration to whether each ad;acent
coastal State should be a. full party in
the hearing, If the issue requiringa - *
formal hearing concerns. one of the

the hearing. Similarly, NCAA believes. -
that the administrative law judge has
authority under § 981.580(e)(14).to hold. .
" partof the hearing in the reievam.

" adjacent coastai State.

One commentor expressed concern
that designation as an adjacent coastal
State could someniow extend that State's
taxing power to include an OTEC
plantship whichdid not operate-in that
State’s waters. Such a situation is -
Impossible because such extraterritorial
taxing authority is not granted the .
States by section 4-03(1:](2} of the Act.
Although a-State might achieve adjacent

coastal State status under % 981.330(b] of
-these rules relative to piantship
operatons conducted on the high seas,”
that designation does not confer any

* taxing power under the terms of secdon

403(bj(2) of the Act. .

$.981.380 - Steps it the voluntary
Consclidated Application Review (CAR)
process. Numerous commentors strongly
supported the CAR concept and its
potential for streemhnmg the QTEC
license application raview procsss.

. NOAA has left it essentiaily. unchanged

‘In these final rules. One commentos did
note, hawever, that, as worded in ths. -

for use where multiple applications-had .
been received far the same de:ngnated
anpﬁcanon‘&rea. Minocrtechnical - v
changes have been mada to-allow fo:Ts
usa in this circumstanca..

$961.390 Voluntary Naturs-of the -
CAR Procsss. Ona commentor requestad

" clarification of the impact of tha CAR

_process en-agreeements with agem:es
ather than NOAA reached pricrta
making application for an CTEC license..
This section has been amended to maka: .
ciear that such ents. arse got. . o
affected by an applicant's-later dacision..
to make use of tha CAR process. - -
Another commentor requested .
information oo the status-of- an agency-
otherthan NOAA which chosenotto-. -
partigipate in.CAR. While NOAA will = - -
encourags all involved.agencies to. -
participate, CAR is voluntary, and othes
Federal, State, or local ageacies may. -
choose not to partcipata in it. Such .
decision would have no impact on theis .
existing statutory authority, or on.
NOAA's authority to issue an QTEC
license:

§ 951.440 Lvteragency C&B team
meeting. One commentor requested that
the'meeting provided for in this secton .

"of the NPR be held in a designated

adjacent coastal State. NOAA. concurs.
in the suggestion and this section of the

fnal rules provides for hoiding the

meeting in an adjacent coastal Stata, if it
is.practcable to do 3o

§ 981.480- Timely approval or denial
of application:for a license. In response
to a comment. NOAA has clarified thig
section to indicate that the license will .
be issued within 30 days-after a
favorabie dec:sxon on the application is

. made.

§ 981.470 Criterfa for approval or
denial, Several commentors noted that
this section of the NPR stated that the
Administrator “may” issue a licensa,
rather than that-he “shall” issue one if
the criteria set out in the section are
satisfied by the applicant. The
permissive language is derived directly -
from section 101{c} of the Act'and has
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been retained in the final regulations.
While NCAA has every intention to-
issue licenses to.qualified applicants in
timely fashion, ather avents could
intercede to make that impossible—i{or
instance a judicial order ta deiay
issuance of a li _

§ 981490 Condition precedent ta.
issuance of License: Compliance with
conditions and prior approval of.
changes. Several cammentars noted that
this section of the NPR did not provide a
mechanism for routineiy requestimg -
changes to the ferms and conditions of
an issued OTEC license. NOAA coneurs
in the need for such a mechanism.

Accordingly, a new § 961.525, Aeview,

modification and rgvision of license

terms aad conditions, has been added o

these final regulations. That section
provides for procassing of changes ta
license terms and conditfans upon
request of the licensee or upon the .
inftiative of the Adnrinistrator, aud alsa
for a-periodicreview by NOAA tg™~ -
determine if operationmat experience .
indicates the need for such changes. -
Commentors requested that these -
procedirres include procedural -
safeguards: Sectiorn 981.525 of these zmxi
regulations includes such safegnards. -

§ 981.510 Durgiion of licenses and
renewals. A commentornoted-that the- -

maximume duration of the initial Eemse :

wag set gt 25 years in the NFR and-

requested that provisien be made fora:

_ longer diration. The 25-year maximum "
is specified-in the Act and has been-
retained in the ffmal regulations. .- - -

- 3981520 Terme and conditions of o

license. Cne commentor requested an
opinion as ‘o whether or not the coasatal

zone consistency pravisions.of - .

§ 981.520(c) superseded those 15 CFR

830, Snbpart D. NOAA believes that the

provisions in this sectar: supersede -
those of 15 CFR 930, Sunpart D, only to
the extent that there are actual conflicts
between the Act and Caastal Zsne

Management Act statatory

requirements. Where the statutes can be
nnplememec campatibly, we believe no
supersession need be found.

A number of commentorss requested
that the wording of § 1001.520(h} of the
NER related tp diligence be changed ta
allaw for reasonable delay resulting
from “unforeseen” circumstances rathes
than fem “‘unforeseeable”
circumstances. NOAA concurs in this

approach and the final regwlations have .

been amended accordingly. Howeves,
the “unforeseen’ circumstances still
will be evaluated from the prospective of

a reasonable person in the paosition of the..

licensee.

§ 981.330 Suspension, revocalian,
terminction, relinquisiment or '
surrender of a license. Cne ccmmentor
requested that NOAA not seek Federal

district court action to revoke a license
under this section except far “major”
violations of license terms and

.conditions. NCAA believes that the

difficulties in developing a regulatery
definition of “major” under these
circumstances qutweigh the um:emnnxy
a licensee will be subject tein. -
depending on the Adminigtratar’s.
discretion net to seek court actios for:
insignificant violations of license terms.
and conditions. Accordingly, no change
has been made to this section in the
final regulations: NOAA does not expect
ta seek license revocation unlesa NOAA
believes a major violation or a pattern
of violations bas cccurred. :
§981:560 Formal hearicg
procedures: Cne commentior noted that

the requiremsnet of § 1002.580{1}{2] of the: -

NER that the administrative law fndge
muea remmmezzdeddmsm as JoorT -

bie, but zormally not later

than 30 days after the conciusion of the -
.. formal hearice, was a tighttime - '

constramt.NOAAmwgnmethxs.but"
points cut that the Act setg a deadline of

45 days aiter completion: of hearings far -

agencies other thae NOAA to make
their final views ox the Heense . - -~

application known. Since the decision - .
reacked in & formal hearing may aifect: .

thos= views. it is imperative that the.

_recommended: decision be availabie as
" soon. as possible after tee hearing is-

concluded. Accordingly the Jo-day
provisian remains the same in these
finai regetations, . - .

§$.981.570 Ex pan’e communications.

Several changes have been made in this
secdon inn response to comments
received on the NPR. Sectfan 981.370¢c}
has been revised to make it language
conform ta sectionr 554(d} of the

- Administrative Procedures Act. A
- definitfon of the term “agency -

representative’” has beenr added to
§ gsrsmte} which is the frsf place that
it appears in the regulations. The

- exemption which would have allowed

the agency representative to participate
in the inital decistonal process which
developed the recard which was the
subject of the formal adjudicatery
proceeding has beemn deleted in the final
regulations as recommended in
comments of the Administrative-
Conference-of the United States.

§ 981.630 Qbservers. Qne -
commentorinterpreted this secdon of
the NPR as requiring that
accommodations dedicated to ohservers.
be inciuded in the initial design of the
QTEC facility or plantship. Tiis was not
intended, and the final regulations.zave
been amended to make clear that the.
requirement is ta provide temporary..
accommodations for otservers if

. clarify that the Maste» or senior

necessary due’to the remote location of
the ficensed OTEC fadility or plantship.
The language of this section in the final
regulations has been changed to clarify
that it relates to.one or more observers
at a given Hme.. -

The provision of § I000.830{ el of the.

 NPR under which the Administrator.

would have reimbursed the licensee for
reasonable costs directly related to-the
quartering and maintaining of observers:
on OTEL {acilities ar plantshipghas -
been deleted from the final regulations.
Current Administration policy is to:

place the financial costs oi necessary
regulation an the regeiated industry
itseif, wherever fessible and
appropriate. As we receive further -
guidance from the Adminiscation on- -
guvernment cost recuvery policy NOAA -
will clarify who will bear the cost of
observers.. - ..

The observer provisions also have”
been maodified to help assure that -

observer activitfes are regsomable:. lo-

operations pmorme! and not the

" observer are in charge of the safe .

operation of the OTEC facility or:
plantship, and to protect confidential
information that may be. mduded in (he
observer's reporis.

V. nganizaﬁonoftheR'ﬁles L

NOAA has organized these
reguiations so that a potential applicant -
can readily &nd the imMformation relevant
to making applicatior foran GTEC. -
license. The provistons have heen
grouped into subparts; as follows, in an
effort to consolidate infarmatian on
procedures and information
requirements and to assist 3 potential
applicant in orderty development of the
application materials.

Subpart A—~Generaf Program
Requirements. This subpart describes
the purpase and scope of 15 CFR Part
981, provides definitions oi terms used.
througheut the regulations and specifies -
who must (and who i3 not required to}
apply for an QTEC [icense. The
procedures for application. amendment
of an apolication, and withdrawal or
termination of a license application era
given. The application fee and method
of payment are jpecified.

Subpart B—{nformation to be -~ -
Submitted with Apptication. This -
subpart specifies what information the

-appiicant must provide with the OTEC

license appiication. The required
information relates to the siting, design,
construction and deployment of the~
praposed QTEC fadlity or plantship.
Informatian on the financial situation
and organization of the applicant is
specified. Environmental information
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necessary 0 evaluate potentia) impacts.

of the propased OTEC operation is

prescribed. [nformatien necessary to

agsure that the-applicant’'s propasal

complies with Federal laws and

regu.lanons other tban the Act s also
specified.

Subpart C—License Appbcatzon *
Review Procadures. This subpart sets ~
_aut the steps in the OTEC apphcaunn
review process which are mandatsd by
the Act; The steps-in the voluntary

Consolidated.Appiication Review. (CAR})
" process-wiich provides the applicant - -

with the option of requesting a more-- : :

. integrated, coordinated review process.

than the minimnm provided for i in me
Actareaisoprascnbed..

- Subpart D—C’ntena-forAnpmvai or
Deniai of Application and-
Estab[zshment of License Terms cmd
" Conditions; Rerewal, Transfer. = '+
Madzﬁcuaom ‘Ravision. Suspension.”

" Reévocation and Terpumation. This.
‘subpart sets out the critesia- which the

- NOAA Administrator willusain. =~ - -
- ‘reaching the decision to issue or deay a -

' ~particular OTEC licaase application, .

-for. deciding among multipie apphmnans
for the same OTEC site: ares are also:

* prescribed. Criteria:for gstabiishing. -

Hcense tecmisr and corditions. are set out.
“This subpart.aisa provides for transfee.

- and renewal.of licenses and. prescnbes ;
! various-aiternitives. NOAA considered -

- modification, revision, suspension,.’
. revocation,
- Subpart Formal Hearing
. Procedures, Undencertain.
- circumstances a ‘ormal admdxcatory

hearing on the reJord may become  —.. .

necessary as part of the CTEC Iicenning

. or license modification or revision ..
process. Such formal.hearings are also- *

necessary ag:part.of the OTEC

* enforcement program. This qaubpart set.s

- forth the-basic procedures to be:. -

. followed in such hearings. . s
_Subpart F~—£njorcament. Procedures .

This subpart prescrites the’ -

administrative‘procedures w mch w111 be

- followed in OTEL enfarcement .

" . proceedings, including those :elatedtu,
license suspension. tesmihation, or
revocation procesdings:. to issuance of
compliance orders: and tc agsessment of
civil penalties in connection with

‘enforcement activities. This subpart also.
establishes rules concaming placement-

_of authorized Faderal otservers on and
in OTEC facilities and olams‘ups. and
describes.how 3 person wishing to.sue
an aileged violator or the Administrator
must give advanca notice of :he .
intended lawsuit. '

¢

\ -

d'termmanon pmcedures. .
- - _-the economic benefif and cost

V1. Other Actions Assoaatad with
These Regulations

A. Classification under Exécutive Order
12291 of February 17, 1982. -

The NOAA Administrator éonsnders '
these regulations to be major with

. respecrto the criteria of Executive

Otder: 12291 (EQ 12291) of February 17,

" 1981, because they will fostarand:
govern davelopment of the United States
" commercial OTEC industry, NOAA has
prepared and transmitted to the Offica.
of Management and Budget (OMB) a
final Reguiatory Impact Analysis as

: specified:by section 3 of EO 12291. The

Adminigtrator of NOAA has determined

- thatthesa Bnal rules are glearly within .

the authority. delegated by law and.

'. coasistent: with Cangressions! intent.
. The rulea are authorized or mandatad, by
. "sections102{g), 102{d){2}, 102(k), 106,

110(3), 112(a),:114(b}(2); 303(a) and other

-sacdons of the-Act; Congressional intent
T is.generaﬁyf apparent in the statement

of purposes of the Act, which i3 restated
ir relevant part at § 981.20 of the fnal

reguiations. §

- The-critaria: the Administrator will use: - - g, Reguiatvty Impact Ana]yszs

* NOAA has prepa:ed a final’

- Regnlatory, Impact Anslysis. This~ * -
an&}ysw. which examines. the patenﬁal
eConomic mpact of the propased. . -

** regulations, is available to ail mte:ested
parties. The analysis axamines the

in preparing the reguiations, cunamere}fs

implications of the altemanves and
expimns NOAA's reasons for makmg
the choices reflected in these :
reguiationss The analysis has been done
in'such-a way as to.include a final
regulatory flexibility analysig in -

. compiiance with the Regulatory
Flexdhility Act, Pub, L. 86-354¢, Copies of
the analysis may be obtained by writing
to the Director, NOAA Office of Ocean

-Minerals and Energy, at the address.

specified in the ADDRESS section off
this prea.mbie.

C. Summary of F‘Jral Reg.zfatary'
F’exzm]xty‘:‘.nmys;s

Because -of-the large size and €ost of
commerciai. OTEC projects. the primary
invoivement of smail business concerns
in the OTEC industry is expected to be
as contractors or subcontractors, rather
than sole owners or operators of OTEC
facilities or plantships. Only one license-
obtained by the owner. is required. The
gerersl regulatory approach seiected by
NOAA for these regulations was
designed to provide the greatest
ﬂenmhty for. and to minimize any

adverse econormic impact on, any
entity—large or small—which may be
involved in OTEC deveiopment. The
regulations do not impose any reporting,
record Keeping, or ather compliance

_requirements on smail governmental

jurisdictions or small organizations.

- Copies of the combined finai Regulatory

Flexibility Analysis and final Regulatory
Impact Analysia may be obtained by
writing to the Director. NOAA Offica of
QOcean Minerals and Energy, at the
address specified in the Addresa section

_. of this preamble.

D. Paperwork Reductioh Act. Pub. L. 55—

51t

Becauae of the limited number of
persdns initially subject to these
reguiations (NOAA anticipates a
maximum of 3 OTEC license
applications in the first year of the -
program}, NOAA believes they do nat
contain-a “‘collection of information”
request within the meaning of 44 U.S.C.
3502{4) and 3502(11). Accordingty,"

§ 981155 of these reguiadons contring a
statement that the informationw )
requested is not subject.to the
requirements of 44 U.S.C. 3507. Sec’don
117 of the Act requires the NOAA
Administrator to reviaw these .
regulations periodicaily, at intervals of
not more than every three years. and ¢o
revise them as necessary based. on that
review: During the reviéw, oz earlier if
necessary, NOAA will review its .
projections-of the expected number of.
license appiications and take any .
actons necessary-under the Paperwork
Reduction Act on. that basis.

E Environmenta{ Impact Statement

The NOAA Administrator considers.
issuance of final reguletions
implementing the Actto be a ma;or
Federal action significantly affecting the

. quality of the human environment.

Accordingly, NOAA has prepared a
Final Eovironmental Impact Statement
{FEIS] under section 102(2){C) of the
National Environmental Policy Act of
1969 as part of this rulemaking, The FEIS
has been filed with the Eavironmental -
Protection Agency. Copies may be

.obtained by writing to the Direstar,

NOAA Office of Ocean Minerals and
Energy, at the address specified in the
Address section of thig preambie.

For the reasons set out in the
preamble, Title 15 of the Code- of Federal
Regulations is' amended by adding a
new Part 981, Ocean Thermal Energy
Conversion Licensing Program. The text
of the firal rules follows.
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Dated: July 24, 1982,
John V. Byme,

Administrator. Nationof Cceonic end
Atmospheric Admiusation,

" PART 381—QCEAN THERMAL
ENERGY CONVERSION LICENSING
. PROGRAM

SubpatA—Gemm Frugmu Rmm

98'1.:0 What are the Ocean Thermal Energy
Conversion Program Regulations? ’

38120 DPwpose of the OTBChmnnxg .
regulanona.
.30 Scope of the OTEC hc.nsms _
regulations. -

981.40 Definiions. ’ -

981.50. Who mustappiy fnr ax:LOTEC lim’.nse'
(and wha does not need onei?”

981.50 Federalapplications.

9810 Pre-appiicaticn coasuitstionr. . .

981.30 How toappiy fox an OTEC licesma:

- $81.90 Provision of additionalinicematiog.

931200 Canfidentiality of information.

881110 Amendmant of ag appliction. - -

581127 Teomination of processing and-
withdrawal of-am appiicatiom -

981120 Applicatioxfeas . .

381243 . Cleric, docket, mze:nrdd
application procesding: -

981,150 Public inspection and mpnns;

. 981155 Campifarcs Iatb.Pape:wcrk
Reduction Act

281158 ' Computation cn‘ !ime pmomr xsr .
filing decumenes. - e o

wymha@m '

. Wit Appitcatton .
981150 Why i3 this iformation reqmred?

98170 Request foruye chﬁrCansodeted’ :

Applieation Review {CAR] process. -
$83.760 IniSrmmticr sboat the apgdmztami

its affiliaes,

98L19 Generaj minmamqn&a crz-n
facility or plantship. ‘

381.200 Requested duratfon of Ucensa.

981.218 - Compiiance with othar Fedeval lavws
and reguiations.

991D OTEC site infarmation..

981220 Operaticnai micrmation.

281.240 Design nformation.

9:1.250 Consaaction ami d.a;slnyma.L
srocedures.

981280 Enviroamental nfarmatiomn.

" Scbpart C—Licanse Applcation Raview .
981270 What i the licensa appitration
Teview . L
981280 NOAA'review for campietensas,

381290 Putlication of notdee of appfcationr -

comtents of notices exif for sddittonal
appiicaticns for OTEC faciifties. -

981200 Qther Federal sgencies and
deparmments. . .

981310 EIS for each appiicatan. ~

981.320° Anzitrust review. e

981.330 Adfacert coastal States:

981.340 Informal pudiic neurmgs on license
aophcaunn.

98L250 Formai bem on material factoal
isgues. .o

381380 Timely conciwsien af pusiic
hearings.

Sec. .
981.370
" EIS’s on the application. :

981380 Steps in the voluntary Consclidated.
Application Review (CAR) process.

981.390 Voluntary nawmre of the C.AR
process. -

381.400° Effect of Joint Agreement on
authorities.

981.410 Requesr for destgnatior of I-'ed-era}
CAR team members.

Timely issuance of draft and finai

v- 981 420 * Request for demgnatfmafState and

" local CAR team members. -
881.420 -Duvelopment of Joimt Agreentent by
CAR team.

. 981440 Interagency CAR teem mesting.

982450 hngiemmtaﬁr.m of the CAR
“scheduds. -

. Subpart D—Criteria for Appmva! or Cenial

of Apgilcatiorr aad Estabiishment of -

Licanze Terms and Conditians: Senewat,

Thnsfnr, Modiffcation, Revision, -

" Suspension, Revocation, Termnation,

Haﬂnq:.mm nd Swrrender: | -

981480 Tme.l’y approval ordenialaf” .

- a icenam -
98‘!.473 Criteria for appmval‘ardamai. n
981.480 Multiple'appiications. o

' 981,400 Condition precedent taisswance of
- lcense: Complance-with canditions aad ..

prior apgrovel of changes. -
981.500° . Coatents of licemse:.
ga1 510 - Duration of Heenses and redewals.
9681.520 . Texma and canditions of a Geanse.
881225 Raview, momﬁcm‘on and revisionr

* of license terors and conditiona.
. 981.33G". Renewal of 3 icensa.
_931.540. Transfer of a.censa.
981.5:&1 -Sispenaion, revocatom lermination,

« relinquishment, oF swrender of .a Hcense.

- Subpast E—~formal Hurk:g?mcsdursa

961.580 Formai hearing procedures..
81570 Ex perte communications,
Subpart F—znforceament Pmeedums :
, Generai. :

» Assessment procedure.

‘Hearing and appeal prucedm‘a
Licenaa sancdons.
Chnrpitance orders:

Cbservers. ’
Advance ngtice cf chi? acdons,

Subpart G—Upper Umits-on the Numbef or
Total Capasity of OTEL Facilitles and

Plantships To Be Licensed tUndaz 'nm fant

[Reserved] -

Sutoert H—omm Evaiuation and
Precomstruction Taﬂng Reguiaﬂcns
[Reserved]}

Sut:pan l—-Prccedumsfn: Mediation of
Dispures Among Licansees Reqgarding

. Interterencs Between OTEC Facilitfes or

Plaatships [Reserved]

Authogty: Qcaanmmmhagy
Conversion Act of 1980, Pub. L. 96320, 34
- Stat. 974 (42 U.SWCL 9101 ot seq

. a.ppll’mdanfnra- licanse and lasuancs of .

Subpart A—General Program
Requirements

3981.1¢ What are-¥he Ocsan Thermal
Energy Canversion Program Requistions?
(a) Coveruge. These regulations
impfemtent NCAA's responsibilities
under the Ocean Thermal Energy
Canversion Act of 1980. The regulations
provide the pracadures-and information
necessary (o apply to NOAA fora
license for the ownersgip. construcdon,
and operation of gcesn thermat energy
conversion (QTEC) faciiities and

- plantsnips, They also establisk a

voluntary censolidated process far
review of license applications by NOAA

" and other Federal, State. and local

government entities; atate the cuiteria.
which will Be used for issuance-or
denial of a license; prescribe criteria for
establishing license terms and -

-conditions: prescriba procedures for

enforcement of the Act and this Part, |
and for renewal, tramsier, modification,
revision, suspension. revocation,
termination, relinquishment, ar ™

surrender of a- Hcanse.

398320 Purpmd the GTECﬂunaing
reguiations: :
The regnistions in t.hzs Pert carry out -
the purposes of the Adct, which inchrdes
{a] Authorize aod reguiate the: -
constucton, [ocation ownership, end’
operation of OTEC faciiities connected

1o the-tinited States by pipeiine or cable,.

or located iy the territorial seasof the
Urited States. consistent with the
Convention on the High Seas. and

* general princivies of intarriational laws

" (b} Authorize and regulate the
construction. location. swnership, and
operation of OTEC plamtships

- documented under the laws of the

Uaited States. consistent with the

-Conventian an the High Seas and

general principles of international laws
(c} Authorize and reguiate the

constructon,; location, awnersnip; and

operation of QTEC plantships by United

_ States citizepss cansistent with the

Convertion on the Hign Seas and
generai principles af internationai law:

{d} Establish 2 legal regime which will
permit and encourage the development
cfQTECasa cammer:.al energy
techoology:

(e) Provide for the pmtemcn af the
marne-and coastal eavironment. and
consideration of the interests of ocean
users. !0 pravent or minimiza any
adverse impact which might oceur as a
consequencs af the davelopment of such
QTEC facilities aor niantships:

(D) Protect the interests of the United
States in the location. constuction, and

s
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operation of OTEC [acilities and
plantships; and

(g)Protect the rights and
responsibilities of adjacent coastat -
States in ensuring that Federal actions
are copsistant with approved State -

coastal zone management programs and -

other applicabla State and local laws.
§:981.50 - Scope of th' m'ec tkandng:

Administrator in accordance with

§ 981.230(b} of this part;
“Administrater” means the:

Administrator of NOAA or a person to

. wilom appropriate authority has been

requistions...* . -

(af Subpart A- ofPartgai contmm

- definitfors and basie procedures related

to:any appilcadonTor a license foe an

. OTEC facility or plantship, inciuding-

application fees and procednres for

- {ermination or mthdrawak of an

application, '

(%) Sutpert B or’?ut 98'1 prescnbes
the- informationwhich must be included
in.a licanse appiication to enable tha -
Admimistrator 1o make the -
determinations-required by the Act’ a»

“conditions precedent to issuancs or!
-denidl of an OTEC license, * _

{c} Sudpart C of Part 981 presm‘ﬁes
hcanse application review procadures

E  including the Consoiidated Application:

Raview (CAR]) process. which will be -
used by NOA&A and, on a voluntary::
basis, by the applicant and those athar

- Pederal! State; and local government -
" entities with- suthority over any aspect

of the OTEC operaﬁompmpowd m'an:
appiication .
(d}Suopar:DoﬁParfmmtams ﬁa
coiteria upowr which' the Administratoe .
will base thedacision. to issue or deay.-
an OTEC licensa, mcinding the critacia:
which will beusad tn.decids ammg. '
multipis applications fur the sams. .
designated apolication ares. This. .
Subpart aiso prescribes criteria for
eatabiishing Ycense terms and: et
conditions, and for renewal, transfer,
medification; ravision, suspenstor. - - -
revocation, and termination of a lcense.

(e} Subpart £ of Part 381 prescribes -
the procedures wiich will be ased by
the- Administrator to conduct any formal
hearings undertb.u Part. . .

{f) Subpart F of Part 981, sets forth th&
admimistrative procedures which will be
used for enforcement pmcasdings under
the. Azt and this. Pa.:‘- B

§.981.40. Dednitions.

For the purposes of this part, the
fcllcw-:.ng terms have the foilowing
meanings: .

“Act” means the Ocean Thermal
Energy Conversion Act of 1980 (Pub. [
98320 34 Stat. 974 42 US.C. 310t er
seq.}

“Adjacent coastal State” means any
cogstal Stata wiich is required to be
designated as such by § 9813 330(a) of
this part or is designated as such by the:

delegated: )
“Affiliate" meansany person, (A} in

‘which the apblicant cr licensee owna or

controls more than 5% interest, (B)
which owna or controls mors than 5%
interest in tha applicant or licenses, or:
(C} which i3 under common cwnership
or control with the applicant or Heansese:
“Andtrust laws” inclide the Act of

. Jidy 2, 1890, as amended. the Act of

Qctober 15; 1914, a8 amended, and

-Sections 73 'and 74 of the Act of August.

27, 1894, as amended;
“Application” means any appﬁcaﬁon.

' submitted undes this Part, (A) for.

isguancas of a licenss for the ownersiip, -
consguctan; ot operation of an OTEC
facility. or plantship: (B} for transier or
repawal of any such license: or (C; for
any subhstantial change in any of the
terma and conditions of any mcﬁ ’

" Hcanse:

“CAR™ meuns the Consotidated

Application Review procasa descnbed ‘ ‘." :

’_'msu.bpart Cof this party

. poilutants from the watey and’ shnrelmes ;

“Cleanup™ means removal of
or the taking of suck other actions as-

" may be necessary to mimimiza or

mitizats damage to the pubiic heaith or
weifare, including, but not limited to,
fish, shellfiah, wildlife, public and-

- povate property, mmhnes. amd:
beaches;

“Coastal State™ means a State in, or .

* bordering om: the Atlantic. Pacifies or

;. Great Lakess

Arctig QOcean, tha Gulf of Mexico, Long
lsiand Soand, ar one ormcreofthe

*“Construction™ mesns any acdvities-

- condricted at sea to supervise; inspect,

actuaily Build, or perform other

functions incidentst to the building,
repairmg or expanding of an OTEC

facility or plantship or any of its:

components, including but not limited to..

piledriving, empiacement of mooring

- devices; empiacement of cables and

pipelines, and deployment of the cold
waterpipe. and alterations.
modifications. or additions to an OTEC
facility or plantship;

"Controding interest” means a direct
or indirect legal or beneficial interest in
or influence over anothee person arising _
throngir ownership of capital stock,
interiocidng directorates or oificers,
contracinai relations, or other similar
means, which substantiaily affect the
independent husiness behavior of sugh
person:

“Designated application area”™ means
the projected ares or aress in which the
OTEC activities of the applicant might

impact 30 as to significantly degrade the
aperation of angther OTEC facility or
plantship, and in which the operation of
another OTRC facility or plantship might
impact 30 a8 to significantly degrade the
OTEC operation proposad by the
applicanty

“EIS" means an environmental impact
statement prepared under section
102{2}{C) of the Nationai Environmentai
Policy Act of 1969 (42 U.S.C. 4332(2)(C))

“Pacility” means an OTZEC facility:

“Governor” means the Governor of a
State or the person designated by law to
exercise the pawers granted to the
Governor pursuant to this Part;

“High seas” means that part of the-

« ocaans lying seaward of the territorial

sea of the United States and outside the
territorial sea, is recognized by the .
United States, of any other nation:
"Licensee™ means.the holder of a
valid Jicense for the owmnership,

- constructon, or operation of an QTEC

facility or plantship that was issued,
transferred, or renewed pursuant to this
Part .
‘"Major cnmnuneax" meana any
component of an OTEC facility or
plantship with a vaiua axceedmg
$S500,00¢;

“NOAA" means the Naﬁonal Qceanic
and Atmospheric Administratcns

“OTEC” means ocean the:xnal energy
conversion:

“QTEC facility” masns an'y facﬂlty
which is standing or moored in or
beyond the territorial seq of the United
States and which is designed to use
temperatore differences in gcean water
to produce eiectricity or another form of
energy capable of being used directly to
perform work. and inciudes any

* equipment installed on such. facility to

use such electricity or other form of
energy to produce, process, refine, or .
manufacture 2 product, and any cable ar
pivelins used to deliver such electricity,
fresh water, or product tq shore, and all
other associated equipment and -
appurtenances of such facility, to the
extent they are located seaward of the
high-watar mark: If part of the OTEC
facility is built on land, the definition
includes.that portion of tha warm water
intaka structure, coid watar intake
structure. effiuent d:scnarge stracture.
and any other parts of tha facility,
located saaward of the high-water mark: -
“CTEC plantship” means any vessel
which is demgned 1o use temperature
differences in ocean water while
floating unmoored or moving through
such water, to produce electricity or
another form or energy capable of being.
used dxrectly to perform work. and
inciudes any equipment instailed on
such vessel to use such electricity or
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president ar other executive officer and.
as its chairman of the board of directors,
or hoider of similar office, an individual
who is a United States citizan and
wiich has no more of its directors who
are not United States citizens than
constitute a minority of the number
required for a quorum necessary o

~ conduct the business of the board.

5981.50 Who must apply for an OTES
Beum(mdwhodoamtmdm)? )
- (a) QTEC facilities. No person may:
engage in the ownership, constructicn,
az operadon of: an QTEC ‘acxlity which

other form of energy to preduce.
process. ’enne. ar ma.nuzac*ure a
product; and any. equipment used o
wransfer such product to other vessels
for ransportation 10 users; and all other
assaciated eqmpment and
appunenanca of such vessel:

“Person” means any mdmdual -
(wnetha: or not a citizen of. the United
States), any ccrpcrancn. partnersaip,.
asaoaadon. or other entity organized or

under the laws of any nation.
and any Federal. State, locai or forsign.
government or any entity of agy suc

governments | o e ‘
pizg;h:m mgans an. OTE : f [1) Docnmantsd under the laws of the
" “Pollutant” mesns (A) oil of any kind ~ UnitedStatessor , g
or in any. form, including, but not limited - {2)-Located in the territorial se of the
‘0, petroleumn. fuel oil, sludge: oil refuse, - - United States; or
- oil mixed with wastes: (B) dredged spoil, (gbcl;mwed ‘g any State by pipetine

soiid wasta, incinerator residue, sewags,
garbage, sewags siudge. munitions,. ©
chemical wastes, biological materials.
rxdmactm materials, temperature _

ck, ::zg. caﬂa;dd;rt d-
equipment, ro an
indnstrial, municipal and agricuitural” - a8 OTEC plantship exceptin
waataqischnrgedmmwa!erand(C} R with a Heense isgued . .
hazardous substances as that termy i+ pursuant ot thia part, or in accordance
defined in section 101(14) of the- - - with a license.issued by a foreign nation

- gxcspt in accordanca with a Hcanse

- jssued pursuant to thispart, - . .-

" ... (B).OTEC. pianw‘zma. Na aﬂzen oi the
' Umtad States may engage in the .~

Camprehensive Environmental: © - . whose licenses. are found by tha .
Response, Campensation, and Liability -  Administrator, after consultation with
Act of 1980 (Pub. L. 98-310)y ;. the Secretary of Statesto be compatible
'Pulluta;t discharge” maim& butm - “\;irt!;umesmsuedpursuantwtmx
not limited to. any spilling, leaking, -
- pumping, pounngz ;ﬁ;mg, ptymg, or (c) Acitvities which do not réquire a -
dumping of pollutantss - - " license: The requirements of this seciom
“Significant contract” means-any - : to-obtain-an OTEC license do not apply-
cantract in an'amount exceeding five: -+ totha following activities:. . .
_ hondred thousand dollars (S500.000); . - | (1) Ownership,.construction,.ar
“_ - “State™means esch of the several operation of any ocean thermal energy
States, the District of Columbia, the ~~ - conversion facility or plantship which
- Commonwealth of Puerto Rico; -+ . the Becretary of Energy bas designated

American Samoa, the United States {n writing as a demonstration project for.
Virgin lslands, Guam, the. _the development of afternative energy.
Commonwealthrof the Northern Mariana- sources for the United States which is.
Islands, and any other commonweaith,. conducted by, participated in, ar
terTitory, or possession overwhich the- - approved by the Department of Energy,
United States has jurisdictdons. ~ - - for sa long as the Secretary of Energy
“Test platform” means.any floating ar  maintaing such designadon-in effect.
moored platform, barge; ship, or other-- The Secretary of Energy, after
vease] whic is designed for limited= consultation with the Administrator;
scale, at-dea operation in order to test or  will require such demonstration projects
evajuate-the-operation of componenis 02°  to abida by as.many of tha substantive
- all of an OTEC system and which will - tequirementa of Title I of tHa Act as he.
not operate as an OTEG [acility or deems to be pmcncania -without
plantship after the conclusion of suckr . = damaging the nature.of or unduly :
tests or evaluation: and - delaying such projects;
- "United. States citizen” means {A) any (2) Ownership, construction, or
individual who is a citizen of the United  operation of any test platform which
States by law, birth, or naturaifzation:- will not operate as an OTEC f{acility of
(B} any Federal, State, or local - piantship after conciusion of the testing
government in the United. States, or any  period:
entity of any such government; or (C} (3} OTEC construction actvities
any corporation; partmership,. - which are conducted on land orina
association, ar other entity, organized or  ghipyards; and
existing urder the laws of the United (4) Manufactures or supplying of
States, or of any State, which has as its ~components. for construction of an

_ ‘cwnership, construction or operation of

- QTEC facility or plantship uniess such

activity takes place seaward of the high-
water mark

§981.50° Fecerai appiications.

The applicdtion filed with the
Administrator conatitutes an application
for ail Federa! authorizations required
for ownership, construction. and
operatiorrof an OTEC facility or
plantship, except for authorizations:

. Fequired by documentation. inspecton,

cartification, construction, and manning

: lawa and regulations administered by
- the Secretary of the department in

which the Coast Guard {s operating and.
application to the Maritime .
Administration for financial assmtancs

- under Title X1 of tha Merchant Marine

Act of 1936. Procadures for raview. of the

." applicafion by Federal agencies and:
-departments (other than the Coast © -
" Guard) are sat forth inSubpa.n C of t.Eu.s

par!.

(a) Consultation: 1f réquas’tnd. the:
Adminiatrator will consuit with any
proapectivs applicant to assist the-

“applicant in property preparing the .
- appiication and in contacting other

Federal and Stata agencies invoived in
the application review process to:

._discuss the prospective application..

[b} Request A prospectve appﬂcant
who wishes a pre-application
consuitation in accordance with this:
secton ahould make such request i |
writing to the Director; Offica of Ocean
Minerals and Energy, NOAA, Room 410,
Page 1 Building, 2001 Wisconsin Avenue, |
N.W. Wasnington, D.C, 20235,

§981.80> How to spply for an OTEC
license. .

{a) Form, 'Ea'ch application must be in
writing and must include the-

" information specified in Subpart B of

this part in the order specified.

(o) Number of copias. 45 copies of
each application must be submitted.

(c) Where (o file the application and
all rejated documsents. Appilcations and
all related documents shall be filed with.
the Administrator of NCAA, in care of
the Director, NOAA Offica of Ocean
Minerals and Energy, Room 410, Page 1
Building, 2001 Wisconsin Avenue, NNW.,
Washington, D.C. 20225,

{d) Signature. -

(1) Who. Each application for an
OTEC license submitted under this part
shall be signed by the applicant as
follows:

(1) For a corporation: by a principal
axscutive officer of at least the levei of
vice-president;
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" (ii) For @ partnership or sole
Jroprietorship: by a general partmer or
,he proprietor, respectively;

" (Hi} For a Federal, State. or local
jovernment in the United States, orany
.ntzfy of any such government by euher
3 principal executive officer or nmxmg
siected official: or

(iv] For an association or other enm‘y'
by a principal executive officer.

{2) Verification. Each application
shall contain a statemant at the end of

deadlines prescribed in Sunpart C of
this part. if the Administrator
determines. that an qanmet requirement
for supplemental information is
material, the Administrator may
disapprove the application or suspend
the appiication pending a determination

" that processing can be resumed. The

period of any suspension saail ot be
counted in determining the dates of the

*" deadlines prescribed in Subpart C of

‘the application subscribed and sworm s -

before a notary public that the )
individual who signed ths application
has read it and that its contents- ara toe
to the individual’ abestknuwiedgaanﬂ
belief, -

§381.90 van'm‘on at addn!ond-
intormation.
~Aa) Supplamanml daazmanrx. The -

Administrater may require, by ‘writtan .

notica to ths applicant, that the -
appiicant Sle as a supplement to tha
application any analysis, explanation or
detailing.of information in the
applicaticn or any other information

.

this part.
(d'J Copies. 45 cupxes of additionat

" information required undar this section

mustbe submitted unless the

- Administrator determines otherwise.
~ £881.100 Caefidentaiity of ivlormation:

{a) Parpose. This sectton provides a
procadurs by which persons submitting
information pursuant to this part may
request that certain informaton not ha
subject to public disciosurs.

- (b] Written requests. -for canrzdenaal

: reatment,

determined by the Administrator-to be -

required to review or process ‘the
application. . . : -
{b) Other Fédernf and State requestr.
Any Federal or adjacent coastal Stats *
department or agency may flle with the:
Administrator a request or- ' -
recommendation for further information
related ta its authorizaton(s) required
for mexshxp. consttucton; or - -
operation of te proposed QTEC fac:ﬂty
or plantship. Requests and -
recommendations recaived by the '
Administrator within 30 days aﬁer
" notica of the imitlal appiication hasg been
published in the Pderal Register wﬂlbe
fully considered before any-fnal
determination is mads to v
additiomal information of the appiimt.
Requests and recommendations must
contain a brief statement of the need for
additionai imformation, mciuding the
nature of any safety, health, :
environmental, economwic, or cﬁxer
legitimate concems: .
{c) Time /inuts. In exem:su:g d:e
authority to require supplementai
information under this secsion, the
Administrator may fix 3 reasonable thma
by which ag applicant must meset the
requirement. If an appiication states that
required ifformation is not yet available
but will be furnished at a latér date. the
Administrator may specify a reasonabie
time by waich the informaton must be
provided. If any requirement is not met
by a time fixed irr accordance with this
paragrapi. the Administrator shail
determine whether compliance with the
requiresent is material to processing of
the-applicaton within the time

-

(I}Anypuuhwhnmhmtsany )
information pursuant tq this part, which

" information is.considered by him to be a
trade secret, or commercial or financial

- informaticn. which is privilaged or

~

confidential, may request that tha.
information ba— given confidential
treatment. -

(2)0) Acy request for cnnﬁdannal
treatment of informations

{A} Shouid be-submittsd at the time: nt’
submission of the information:: :

{B) Saculd stats the-pedod of Hme fnr
which confidential treattent is desired. .
- ({e.g. untl « certain date, aruntil.the -

’ occumnceoiaanain,avan.t.cr

permapently)s .

(C)- Mnust be: suhtmtted in wntmg and:

{D} Must include the name, mailirg .
address, and tziepucne mumber of an
ageat of the submitter who i3 authorized
to receive notice of requests for -
disclosurs of such information pursuant
to. paragraph (d) of this secdon.. :

(i} If information is submitted to
NOAA without an accompanying

~

" . request for confidential treatment, the

Totics referred to.in perasraph (d)(2) of
thin section need not be given. If a
request for canfidentisi treatment is
teceived after the information itseif is
received, NOAA will maka such efforts.

~ a8 are adminidtratively practicabie to

associate the regquest with copies of the
previously submitted information in the-
files of NOAA, and the Federai and State
agencies fo which NOAA distributed the
information. However, NOAA cannat
assure that such efforty wiil be affective,
in light of the prior distribution to
Federal and State agencies and the
possibility of prier disclosure of the
information.

(3)(1) Informadorn subject to a request
for confidentiai treatment must be
segregated from information for whickh

" confidential treatment is not being
". requested, and each page (or segregable

portion of each page) subject to the
request must be clearly marked with the
name-of the person requesting
confidential treatiment, the name of the
applicant or licensee, and an identifying
legend such as “Proprietary ..
Information” or “Confidential T*eatment
Requested." Where.this marking proves
impracticable, a cover sheet containing
the identifying names and legend must
be securely attached to the compilation
of information for which confidantial - -
treatment {8 requested. Each copy of the
information for which confidential -
treatment has been requested must be
cross-referenced to the appropriate
section of the application or other
dacument; All infarmation for which -
confidential treatment is requested
pertaining ta tha sams appiication ar
otber document must he submitted to -
NOAA in a package saparate om that
information for which confidential .
treatment is.not bemg requested.

(ii) Each capy of any application or
other documant with respect to which
confidential ireatment of mmncn
has bean requestied must indicate, at
each placa in tha application or
. document whers confidantal
ipformation has been deleted, that
confidential treatment of mformanun
has been requesied.. |

(1] With respect to. mfn:mahon
subxmtted as part of an application,.
forty-five covies of the infarmation for
which confidential treatment is
requested muat be submitted.

{iv) Normaily, NCAA will not make a
determination as to whether confidential
treatment is warranted until arequest
for disciosurs of the information ia

- received. However on a case-by-case

basis the- Administrator may decide to '

- maks a dammmauon iz advancea of a

request for disclosurs where it would . -
facilitats NOAA's obtaining voluntarily. -

-.submitted information (rather than

information required to be submitted
undex this part}. — .
-(c) Subswmtiation of request for
confidentic! reaiment.
{1) Any request for confidential

- ‘reatment may inciude a statement of

tha basis for beiieving that the -
information i3 deserving of confidential
treatment which addresses the issuss
relevant to a determination whether the
informaton is a trade secret, or
commercial or finencial information -
which is privileged or confidential. To
the extent permitted by applicabie law, -
part or aﬂ of any such statement -
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submitted wiil be treated as confidential
if so requested by the person requesting
confidential treatment. Any such »
statement for which confidential
treatment is requested must be
segregated, marked, and submitted in
accordance with the pmcadures
described in paragraph (b](a) of this.
section.

(2) Issues addressed in the statemem
should include:

(i) The commercial or ﬁnanmal naturg

of the information: . ,

(i) The nature and extant of the
competitive-advantage enjoyedasa
result of possession.of the informadons

(iii} The naturs and extent of the

- competitive harm which wouid resuit
* from public disclosure of the
informaton: -

(iv) The extent to which the \
information has been disseminated to
employees and.contractors of the: person
submitting the informations

(v) The extent to-which persons other
than the person-submittingthe .
information possess, or have access toy
the same informatons and _

(vi] The mature of the Teasures which -

have been arid are being taken ta”
- protect the information from disciosure.

(d) Reguests farm:c!oam .

(1) Any request for disclosure of -
information submittad, reported or-
coilected pursuant to this Part shail be
made in accordance with 15 CTR 903.7. -

(2} Upon receipt of a requestfor- .-

disclosurs of information for which
confidential treatment has teen-

. requested, the Adminiatrator -
immediately will iasue notice by an:
expeditious meansg (such as by
telephone, confirmed by certified or|
registered mail, return receipt S
requested), of the request for dxsc.losure
to the person wha requestad’
confidential treatment of the
information or to the uesrgnated agent.
The notice also-wiil: -

(i} Inquire whether suca person
continues to maintain the request for..
confidential treatments. -

‘ (ii) Notify. such person of the date

" (generaily, not later than the-close: of
business on the fourth: working day after
issuance of the notice), by which the
person is strongly encouraged to deliver

" toa NOAA a written statement that the
person eithers

(A) Waives or withdraws the request
for confidential reatment in fuil or in
part or

(B) Confirms that the request for
confidential treatment is maintained:

{iii) Inform such person that by such
date as the Administrator specifies
{generaily, not later than the close of
business on the fourth working day after
{ssuance of the notice), the person:

(A} 1a strongly enccuraged to deiiver
to NOAA a written statement
addressing the issues listed in paragrapn
{c)(2) of this section. describing the basis
for believing that the information is
deserving of contdental treatment, if
suc a statement was not previously
submiitted:

(B) Is strongly encouraged to deliver
to NCAA an update of or sypplement to
any statement previously submitted
under paragraph {c} of this section; and

(C) May present to the Administrator,
in such forum as the Adminiatrator .
deems appropriata {such as by
telephone or in an informal conferenca),
such person’s arguments against :
disclosure of the information: and

(iv) Inform such person that the

- burden is on him to assure that any

responsa to tha notice is delivered to
NOAA within the tima specified in the
notice.

(3} To the extent permmed by

" applicable law, part or all of any

statement submitted in response to anry

- notice issued under paragraph fd}(2) wiil

be treated as confidentiai if so requestad.
by the persorr submitting the response. -
Any sucit response for which
confidential treatment is requested must
be segregated. marked and submitted in
sccardance with the procedures.
described in paragraphs (b)(3)(i) and

" [(b)(3)(i} of this section.

(4) Upon the expiration of the time:
allowed for response under paragraph
(d)(2) of this section, or sooner if .
authorized under paragraph. (e) of thia.
section; the- Adminigtratorwill - -~ .
determine, in consuitation with the'
NOAA QOffice of General Counsel,
whether confidential treatment is

‘warranted based on the information

then‘available to NOAAL
(5) If the person who requested

" confidentini-treatment waives or

withdraws that request, the
Administrator will proceed with
appropriate disclosure of the
informations

(8} If the Administrator determmes
that confidential reatment-is warranted.
he wiil:so nodfy the person requesting -
confidential treatment, and will issue an

- initial denial of the request for

disclosure: of records in accordance with
15 CFR 903.8. © .

(7)(i} U tbe Administrator detenmnes
that confidential treatment is not
warranted for part or all of the

- information, ke Administrator

immediately will issue notice by an
expeditious means {(such as by.
telephone, confirmed by certfied or
registared mail. return receipt
requested), te the person who requested
confidential treatment The notice wiil
state:

(A) The basis for the Administrator’s
determination;

{B) That the Administrator's
determination constitutes final agency
action on the request for conndem!al

" treatment;

(C) That such final agency action may
be subject to judicial review under
Chapter 7 ofTItle 5, United States Code;
and

(D} That, except as otherwise
provided by paragraph (d)(7)ii] of this
section, on the fourth working-day after
isguanca of the notice described in this
paragraph (d}(7](i) the Adminiszator
will make the information availabie to
the persan wha requested disclosurs
uniess NOAA has first been notified of
tha filing.of an action in a Federal court
to obtain judical review of the
determination. and the court has issued
an appropriate order preventing or
limiting disclosure..

(ii) The disclosure of information
described in paragraph (e) of this
section will be subject to the additional
standards and procedures for disclosure
set forth i that paragraph. For example,

-the notice under paragraph (d}(2)} of this

section may be omitted, or the time
period ailowed for responsa to that

‘notice may be very short, if the

Administrator makes an appropriate:
determination under paragraph (8){1) of
thig section that the delay resuiting from
following the procadures of this ’
paragraph (d) would be detrimental to

. the public health or safety or the

environment.. - - ’

{8) NQAA will keep a. reccrd of the
date any-notice is.issued, and of the
date any response is received, by
NOAA under this paragrapa (d).

(9) In all other respects, procedures
for handling requests for records
containing information submitted to,
reported to, or collected by the
Administrator pursuant to this Part will
be in accordance with-15 CFR Part 903,
For example, if 10 working days have
passed after the receipt of a request for
disclosure and, despite the exercise of
due diligencé by the agency, the
Administrator-cannot make a :
determination as to whnether confidential
treatment is warranted, the
Administrator will issue appropriate
notice in accordance with 15 CFR
903.8(b)(5).

(e) Special limitations on dzsc!osure'
of certain information. Any information
submitted to, reparted to, or cailected by
the Ad:mmstrator under this Part which
is exempt from disciosure pursuant to
section oosz](4) of Title 3. United States
Cade (the section of the Freedony of
[nformation Act relating o rade secrets
and commercial or financial information



Federal Register / Vol. 46. No. 147 / Friday, July 31. 1981 / Rules and Regulations

N

38399

which is pnvdeged or conﬁdenual). will
not

(1) Be publicly disclosad by the
Administrator or by any other otficer-or
empioyee of the United States. uniess
the Adminjstrator has: - ,

(i) Determined that tha discicsire is

- pecessary to protect the pubiic heaith or

gafety or the environment against an
unreasonable risk of infury, and

(i) Notified the person who provided
the information 10 working days before -
thadisclosure is to be made:.aniess the:
delay resulting from such notice wouid
‘be detrimental o the-public heaith or

safety or the eavironment, o .

(2) Be otherwise disclosed except

{i){A) To other Federal and adjacent -
coastal State government dspartments.
and agencies-for official use, . ,

(B) To any committee of the Cangress
of appropriata-jurisdiction.. or, )

(C) Pursuant to court order, and

(ii} When the -K.dm:.m.stra.mr has takan .
apropriats steps.to inform the recipient.
af the cond
information.

(f} Direct Submissions of Cmﬁa’aatmi
[rformation.]f any person (for example, ,

an affillaie) has reason to belleve ﬁmt it
wouid be prejudiced by fornishing |
information required from it to the-
applicant or licenses, such person may -
file the required information direcdy ™ |
.with-NOAA. Information for which the .
person requests confidential treatment
must be segragated, marked, and-

" submitted in accordance with the-
mrocedures described iz paragraph @3(3)
of this secdon.

(g} Protection of confidentinl
information transmiited by NOAA :a
other agencies. Each copy of
information for which confidential

treatment has been requested which is- ..

Tansmitted by NOAA to other Federal
and adiacenat coastal State government
deparmments and agencies willba "~

.accompanied by a cover letter- -
containing:

. {1) A reguest that the: cther "eueral or
State deuamneat of agancy maintain the
information in confidence in accordance

. with appiicable law and any applicable

protective agreement entered into by the

Adminiswator and the-Federal or State

deparrment or agenc*,r regeiving the-

information:

(2} A request that the other Pederal or
State department or agency notify the
Administrator immediately upon receipt
of any request for disclogure of the
information:

{3} A nodfication that informatden
which is exempt from disciosure ander 5.
- U.S.C. Saa(b)[ } (the secton of the
Freedom of Information Actreiating to
‘rade secrets and commercial or
financial informadon whicl is privileged

nam:aoftha o

or confidential) shall not be disclosed
except in the limited cireumstances
provided by section 112 of the Act. and
$ 981.100(d) and (e} of this part; and
{4) A request that all copies of the

informaticn be returmed to NOAA for

. secure storage or disposal promptly
aftar the Federal or Stata deparmment or
agency. determrines that it no longer
needa the information for its official use.

H 981.1 10 Amencment of an appilcation,
(a} Requirement to amend. ¥ .
inx'ormﬂnon i an application becomes

inaccurate or incompieta
after it is filed but hefors the license

- application proceeding is terminated.

the appiicant must prompdy file-am-
amendment farnishing the corrected or
.additional information. Forty-five copies
of the amendment must ha sub:mtzed ta-
‘the Administrator: .
(bl Effectof amefidment. It the

administrator determines that any -

amendment constitutes a-major and
substantial change:to the applisant's -
angmal pmposal. the &dmmisu-ator-

prescribed in Subpart C of this part for
procassing of an application pending
review of the amendment: or o

(2) Requira the appiicant to commence
. anewlicanse appliﬁticn_.procegding. e

§981.128 Termination of procassing and.

withdrawal of an application i
. (a]’An applicant may withdrawan-
application at any time before-the . -
licensa applicadon proceeding is ’
terminated by d.envenng or maxl.ng

. “written notics of withdrawal to the
- Administrater.

(b} The Adm.unstrator will termmate a
proceeding i .

'(1) All applications are withdrawn
before the decision approving or.
denying them is.issued: or

{2} The apvlicant after written notme
by the Administrator pursuant to
§ 981.9C of this part does not provide
adequate further information to
complete the application within the time
fixed in the written notce. and the
Administrator etects ta disapprove the
application undes§ 981.90{c) oz tins part.

§961.130 . Appilcation fees.

(a} Schedule of peyment. The
applu:am must supmit the applicaton
fee in accordance with the following
schedule:.

(1) A nonrefrndable payment of one .
hundred theusand doilars ($100.000.00)
must be submitted with sach appiication

“for issnance of a license.

{2) An additionai payment of one

hundred thousand doilars ($100.000.00)
_must be submitted a0t latar than the

date of the first public hearing held by .
NQAA on the license application in
accordanca with § 981.340 of this part.

(3) A final paymeat of fifty thousand
doilars (350.000.00) must be submitted.
not later than 45 days after notice of.
completion of public hearings oa the
appiication is published in the Federal -
Register in accordance with § 981360 of
this part. The Administrator will oot
isgue a license ander this part unless the
entire application fee hag been paid. -

(b} Effect of withdrawal or -
tarminaiton of application. Withdrawal
of the application by the applicant or-
termination of the application
proceedings by the Administrator wiil
reduce the-application fee due to NOAA
as foilows:

(1) If the application s mthdrawn or

" tarminated prior to publication'in the-
- Federai Ragister of notics of receipt of*

an appiication which appears to be
commpiete in accordancs with § 581290
of this part the applicant wiil not ba .
able for the addiional payment of one

may: . hundred thousand dollars ($100,000.00).
(1) Snspend the t:!merdeadlines .

{2) If the application is withdrawn or
terminated before.the date of the-first
public-hearing held by NOAA on the
application i accordancs with § 981.340
of this part, the applicant will not be -
liable for the fnal payment of ffty

- thousand doilars ($50.000.00)%

(c} Payment. The fees asseszad under
this section must be made payablato .
the “Nationai Ocesanic and Atmospheric.
Administration, U.S. Department oi
Commercs.”.

§981.140. Clerk, dockat, and racoad of
appiicaton procaeding. . )
{a) The mailing address for-the clerk

"“in each license application proceeding

is: QTEC Docket Clerk, Office of Qcean
Minerals.and Energy, National Oceanic
and Atmospheric Admimistration, Roem
410, Page I Building, 2001 Wisconsin:
Ave., NW,; Washirgton, D.C. 202235,

(b} The clerk will maintain a dockst
and-the record for each license '
application proceeding. The dockat will
list each document in the record. The
record will contain ail documents fled
orissuse in the proceeding that the clerk
has received and any othar documents
inr the proceeding that are listed cn the
docket in accordance with this part.

{c} Comments submitted by Federal
agencies and departments on each -
licensing proceeding will be listed on the
docket when they are received. The
draft and final envircnmental impact
statements prepared in accordance with

-§ 981.210 of this part will be listed on the

docket when they are transmitted to the
Environmental Protection Agency.
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§981.150 Pusic inspection and copying.

(a} A copy of each application, except
information for which confidential
treatment is requested (for example, as
trade secTats or commercial or fnanctal.

. information which is privileged or
confidental); will be avsilable for public
inspection and copying at:

- (1) NOAA. Offica of Ocsan Minerals
and Energy, Room 410, Page I Building,
2001 Wisconsin Ave. NW.. Washington,

D.C. 20235: and

(2)'At least ons location in each
designated adjacent coastal state. The
Federal Ragistar notica published under
§ 981.290, or-equivalent public notice,
will anntounce tha location.

{5])(1) The Administrator will .
designate a custodian-of all information
for which confidential treatment is
requested under § 981.100 of this part.

" The custodian will keep-a record. of all

" fersans known o have custody of any-
copy or copies of information which i3
given confidential treatment. .

{2) The custodian-will not maka pubhc
forinspection information forwaich::.
confidential reatment is.requested nor
otherwise-disclose such information
uniess the Administrater after. - -~
consuitation with the NOAA Office of
General Counsel, is of tie opinion that
the applicable requirements of § 581.100:
-of this part have beerr 5édaﬁed. -

| § 981155 canmmw
ReductionvAct. ’

Iy accordance with 44 U. S.C. .
3505(::\(.:] and 3512. NOAA hersby -
informs affected persons that the -
requests for uuormation underthxs Part
requiring:

(a) Submission of speaﬁed
information with applications: and
{b) Compliance with specified
- recardkeeping and reporrmg

requirements, .

SN
are not subject to the :
requirements of Chapter 35 of title 44
United States Code; inciuding 44 U C.
3507.

§$981.158 c::mvuudcnafﬂmopedodﬂor
fillng documents.

Saturdays; Sundays and Federal
Govemnment holidays will Se included in
computing the time neriod allowed for -
Sling any document under-this Part, but
when sucl time period expires on such a
day, sich ime period will be exteaded
ta inciude the next {ollowing Federal
Gaovernment work day. Also, with
respect to documents filed with the
Federal Government, iiling periods
expire at the ciose of business for the
office specified on the day specified.

- Subpart B—~information To Be:

Subrnitted With Application
§ 981,180 wny i3 this information
required?

fa) Mramrauan for NOAA. The Act. .

requires tha Administrator to maks a
number of factual determinations with

‘respect to issuance of a license. This-

subpart prescribes: the information
which the applicant must provide with.
the application. If 'additional information
later becomes necessary ta enable the
Administrator to. make those
determinations, the Administrator wxll
use-the procedures in-§ 981.90 of-this
part to aobtain it from the applicant.

(b} Informaticn for other Federal
agencies and deparmments. The Act

ires the Administeator not ta issus a

" license if it is determined that the

applicant cannot or will not comply with
appiicable laws and reguiations. This. -~
Subpart prescribes informatdon wiaich
the applcant must provide with the
application to enable the Administrator

. to maka that determination: If additional

information later becomes necessary to
camplets the application proceeding, the
Administrator will use the procadures in

igsisﬂofthispantnohtainitfmmthe )

applicant.

T §estii7n Requastfonmat the

Cansciidated Appikcation Review (CAR)
process.. -
(a) Request. If the apphcant wishes to

"have the CAR process used. the.

application shall so indicate. '
{b) CAR teanr representaive. If the
applicant requests use of the CAR
process, the applicant shall qemgnate a
representative to the CAR team in his'
applicaticn. .

§981.180 Information about the appiicant
and ity afflllates.

{a) General. The following information
on the applicant and its affiliates shail

. be provided by the apphcant thh the

appiication:

{1} The name. ma.dmg,addressv .
teiephone number, citizenship, and the
ownersnip interest in the applicant and.
its aifilintes, of each person having any
controiling interest in the apolicant or its
affiliates or any ownership interestin .
the applicant or its affiliates cx greater
than 5.per centum: and ,

(2) The name, iddress, and mtizenshln
of any person with whom the applicant
and its affiliates have made, or propose
to make. a significant contract for the
construction or operation of the OTEC.
facility or plantship, or for any major
compenent of the OTEC facility or
plantship, and a copy of such contract.

(b) Proof of citizensiaip and cuthority
(1) If the applicant is a partmership or
30ia-proprietorship. an affidavit from.

.

gach parmer or the proprietor,
respecuveiy. stating that the individual
is a citizen of the United States of
America.. -~
_ {2) If the applicant is & curpmuon.
one copy of its charter ar instrument by
whicir the corporation is formed and
organized under general corporation
laws, certified by the Secretary of State-
ar other appropriate authority of the
State in which incorporatad. a copy of
its by-laws certified by its Secretary or
an Assistant Secyetary, and an affidavit. -
from ita president, or hoider of similar
office, and each member of its board of
directors stating the individual's :
citizenship. - A
(3) If the applicant is a Federal, State.

_or local government in the United.

States, or any entify oi any such -’
government. a copy of the laws -
authorizing the operations. detmled in
the application.

(4) f the-applicant is an association or
other entity, a copy of its charteror
ingtrument by which the entity is
organized or existing under the laws of
the United States, or-of any State and an
affidavit from its principal executive .
offices, or holder of similar cffics;, and -
from each member of its board .of
directors, stating the iddividual’s
citizenship.. -

(¢} Address for servica of dacuments.

Each application shail contain the name,
address and telephone number of a
person upon whom service of a natica
may be made if a formal hearing {s to be
heid on the application and the name,
address and telephone number of a
person to whom documents not required
to be servéd may be sent. .

{d) Technical competence. The-
following information on the experience
of the applicant shail be provided with
the application:

(1) A description of the ‘technical
competence in offsnore operations of the
applicant and each consultant, naval
architect, or marine engineering firm, if
known, that wiil participate in the
design of the OTZC facility or plantsmp.
with particuiar emphasis on
involvement in offshore construction.
deployment of large stmctures,

_ submarine elec'rical transmission

cables, submarine pipelines, seabed

foundations. mooring systems. and other

experience that would besr on one’s
qualifications to participate in the .
construction or operation of an OTEC
facility or plantship.

(2) A listing and abstract of sach
study relied upon by the applicant and a
listing and abstract of eaca ongoing or
compieted study pertaining to QTEC.
facilities or plantshics.conducted by or
for the applicant. .



Federal Register / Vol 48, No. 147 / Friday, July 31, 1981 / Rules and Regulations - = -

(e} Finentes and production. Tha:
following information on the financial -
situation and production h:story and -

plans of the appilcant and each of its
aﬁlmtes shall be provided by the
‘applicant with the applicationr
- {1) The most recent annual fAnancial-
statement of the appiicant and each of
‘its affiliates, including an income- -
statement and a balance sheet, - - °
accompanied by an opinicn of 2+~ -

-certifed public accountanty: - - -

[ 2) An esdmata of canatmc:ion enata

y phases;: - e

(31 A detmled estsmaia of the: cost of
removal or at sea disposal of a.xImam:a .
components of thee OTEC facility ar .
piantship other than electrical: ~ © -
ransmission cables or pipennes lymg
below the seabedr -

(4) A copy of every agreeman& ar .t~
proposal of;the applicant and gach c{ its
affiliates relating to the ownarshig, -
lease, chartar or operatiomr of the OTEQ
facility or plantship orany of itax © *

- components and.to the financing of ths-
construction or operation of the QTEC.
facility, piant, or plantship:or c:mponenl
thereof; incloding those relatngitor~ .
producton of electricity or other..

. products, capital contributions, loans.. '
wt&e& and comm;tmentz therefors

5] Prom:eaci. mﬂeﬂm;andsac.‘:s-

" affillata-of an applicant. engaged in t.he .

" production of electricity orother product
to be produced by the. OTEC facility oe-

plantship which is the.subject of the- - -:. -

applications for each of the three. .o .
calender years immediately priorto:the-
data of application; its: : o

(1) Locationss and

{1i).Total U.S. and total woddmda

{A) Grose and nat production of-
electricity; and

{B) Production of products of the type |

which would be produced bythe QTEC
facility. or plantship which is ther subject
of the applicadon.. A

§981.190 Ganeral Information on tho
OTEC facility or plantshig, . -
The following genaral information -
shall be submitted with the applicatton
in the order specified in this section:- - :
{a)} The proposed physical size and
location (for a plantsaip, a description of:
- the aresin whici the plantship is.
intended to be ogeratad) of the OTEC ~
facility or plantship. and the intended-

(e} A desm'ption of any production,
processing, refining, or manufacturing
process whichk wiil be used to make s
product: - :

(d) A description of the methods
which wiil be used to deliver electricity,
fresh water,‘or-other product to shore:

{e} A general descripton of the major
components-of the OTEC fadility or

- plantships and any pipeline or electrical -

transmission system.ar other produst

‘_ transfer systemr agsociated mth auc.h -

OI'EC facility or plantship: - :
: (f)-1f construction and deploymenrxs B

expectedtopmceed'inphases.& fe

- deseription of sach pbase; including the-

) anﬂcxpatzd date: of compiadon fm' ear.h

phaw E R
(g} The intanded dm]y volumas a£ -
wemand cold water flow through the
OTEC faciiity orplantship; - :

(hy A description of the procadiires to
be used in constructing, operating, and-

. ‘mainteining-the OTEC facility or

. plantship, including procedures-to be-
.used torcontrol bicfouling and to: »~

- minimize the volume of any Pederally
permitted pollutant dischargs. from the -
OTEC facility or plantships - -

({1} A descziption-of the procedursg to
be used in constructing, operating; and-
maintaining the OTEC facilityor
plantship to-preveatany unpermmed )
=" poilu and: .- -
(j) Ao emergency poilutant dIsenargv
contingency plan. which describes the -
equipment.. training, procedures, and -

Daintenance required to respondto oes
"conduct cleanup-of any unpermitted. - -

poilutant discharge from the CTEC. = -
facility or plantship: (Standards forsuch

a plan and for review of the-adequacy of

such a plan wiil be determxnedby the

Coast Guard].

§981.200 Requeztutduaﬂon o! ficensa, |
The applicant shall submit with: the

- application a statement of the requested

. duration of the license he is seeking,
along with ths economic. tachnical, or
other basm for the requestad duration.

§981.210 prﬁnmowmmFederat
lammdwgwadom :

.8ubject to reguiation unider the cited -

authority; the information specified in-

- this section shall be submitted with the

application. ‘
(b) Cleanr Water Ac‘ The mformation

capacity of suca ‘ac:}.it'y or plantship to > required to be submitted to the

" produce electicity, fresa water, or other
products, including an estimata of the”
total annual gross and net producdon of
alectricity or other products:

(b) A description of the
thermodynamic cycie and working fuid
1o be employed by the O’I'EC "amhty or
piantship; o

Enviroamental Protecton Agency to
obtain a National Pollutant Discharge
Elimination Systam (NPDES} permit
under section 402 of the Clean Water
Act (Pub. L. 32-300, as amended by Pub.
L. 95-217 and Pub. L. 95-378; 33 U.S.C.
1251 et seq.), The procedures and
{nformation required for such submittals

are get out in 33 CFR Part 122, 33 CFR
Part 124, and 40 CFR 125.120 e¢ seq. [n
addition. NPDES permits {or discharges
into marina waters are issued in
compliance with guidelines developed
by EPA under section 403(c} of the Clean
Water Act. For-the Ocean Bischarge =
Criteria sea 40 CFR Part 125, Subpart M-
{45 FR 85862 October 3, 1960}, _
(¢) Clean Water Act. The information’

- required to be submitted to the Corps of

Engineers within the Department of the
Army to obtain a Permit for Discharges
of Dredged or Fill Materral ints Waters.
of the United Stotes under section 404 of

+* the ClearWater Act (Pub. L. 92-500, 23 -

amended by Pub. L, 96-217 and Pub: L.
© 95-578: 33 U.S.C. 1251 et seq.]. The

" procedures and information requifed foe - -

such subimittals-are et out i 23 CFR" .
Pansm.ssCFRPanszs,andssCER

- Part 325,

d) Maine Protection, Research, dod

- Sanctuaries Act of 2972 The information:

required to be sabmitted to the Corps.of -
Engineers within the Department of tha.

- Army to obtsin a Permit for Oczan

Dumping of Dredged Materia{ undes .
section-103 of the Marine Protection, . ..
Resgarch, and Sanctuaries Actof 1972,
as amended (33 U.S.C. 1413). The

. procadures and information required for

suck: submittals are set cut in: 33 CFR:-.
Part 320.33CFR’ Pan 324, andﬁ&CFI{

- Part 328, -

(e} River and HmorAc. of 1893 'I'!m
information required to be' submitted to- -

- the Corps'of Engineers within the:

Department of the Army to_obtain a
Permit for Structures or Work i or
Affecting Navigoble Waters of the-
Uniigd States under section 10 afthe '
River and Harpor Act of 189%.33 US.CL !
403. The procadures and informatian
required for such submittals are set out -
i 33 CFR Part 320, 33 CE'RPart:!az.and
33 CFR Part 325

() Zndangered Species Act of 1973

" The information required to determine

whether the activities of the OTEC

. facility or plantship are likely to

jeopardizs the continued existencs-of

. any endangered or threatened species.oe
" (a) If the:proposal:of the applicant is= -

resuit'in the destruction or adverse-

" modification of their critical habitats.. as

determined under the £ndangered
Species Act of 1973 (16 U.S.C. 153T'e¢
seq.), For the Hsts of endangered - -
species; see 50 CFR Parts 17 and 222; for
the lists of threatened species, see 50 -
CFR Parts 17 and 227; for the.lists of
designated critical habxtats. see 50 CFR
Parts 17 and 228.

{8) Coastal Zone Mancgement Ac? of
1972, The certification or certifications
tequired to be submitted to NOAA
under section 307(c) of the Cogsta/ Zone -
Managemant Act of 1972 (CZMA) (18
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U.8.C. 1458(c}). The procedures and (c) Existing human nses. Single-line resuinng from severe stormas, or to lesser
information required for suc submittals-  drawings of the marine area within 3ve  forces that continue for an extended

are set outin 15 CFR Part 930: . . miles of the proposed site showing the period. inciuding any history of

(%) Quter Cantinental Shelf Lands Act .
Amendments of 1978 The information
required to be submitted to the Corpaaf -
Engineers within the Department of the
Ammy to obtain a Pernut for Artifical
Isfands, Installations, and Other . -
Davices. Installed on the Cuter
Continental Shelf, which May Qbstract..
Navigation, under section 4(e) of e, -
Cuwar Continental Shaif Tands. Act (15' :
U.S.EC. 203(e]).. The procedures and i
information required for such submittais
are set outin 33 CIFR Part 322, -

{1} Clear Air Act. The information -
‘required 1o be submitted to a State ax o
the Eavironmental Protection Agencyto
determina compliance with the Claan
ArAcz(42US. S 740 ef zeg . Tha

procadures and information required for -

such mxbmxﬂalsare set outmeSR

" Part50-37.

(5} Fisit and® Wzldlife Coordiration Act
(FWC4). Information to asaist NGAA ire
eampiymg wiils the consultation -

_ requirements of the FWCA 16 URC,

861 et seq. fr particular; sectian 862} -
with & view. (o the conzervatiorof Ssh
and wiidiifs resources bypfammg-and'»

of and damage to such resoarces. NO&AL
swongly encourages eaeh applicant to-. -
contact NOAA at the pre-application -
stage of the project, o facilitate early
consuitation with the Naticnal Marine:

" Fisheries Servics, the U.S. Fish and

Wildlife Service and State agencies: ..

administering. aﬂected mld}tfa )
resources LT
(k) Additionad Feaemﬁ azm‘zanzarzans
required. All otherapplications for: . -
Federal anthorizations required-{or
gwnership, constoaction, location, and -
operation af the proposed OTEC facility
_ or plantship not listed alsawhere in this
Part, o - ..

§981.220 COTEC site information.’ |

{a) General. The following information.
on the proposed OTECfacility site or
pronesad OTEC plantship aperating:
site(s), as appropriate, shallba.
submitted with an applicadon.

(b) Site plan. Single-line drawings and
descripdans showing tke location-and.
. Ype of each major compenent and
appurtenance of the proposed QOTEC.
facility or plantship, including Joatiag,
structures. fixed structures, electrical
power ‘Tansmisgion cables. aids o
navigation, industrial process systems,
affsoore and onshore pipelines,
eiecricai substations and switching
stations. Cne of these drawings must be.

Iarge«scale nauticai chart cf the-area
in whicl the proposed OTEC ‘ac:hty or

alantabip would operate. )

nature-and location of any cables,
pipelines, oifshore drilling or producticn
pladorms, aids to.navigation, sewage
cutfalls, or other man-mada stuchyes. .
and equipment. These drawings must -
aisq show the bcmmary lines and .
identification ai each Cuter Canunantal
Sheif lease block, shipning lana.

snbmnns!ranmlane.ﬁsnmggronna.' .

national defense restricted ares, or other
special area noted on navigation charts

" for the area covered by the drawings, or

otherwise known i the agplicant. The -
information required in §3§ 981.280(a}(7)

- and {a}(8) of the part must also be

included on these drawings. -
f:Ld} Marine camponem A desmpxiom
o

- 1)y ‘Ihapmpesed siza snd Iocanon.m:

(1} All-fixed and loating stmcmres

. associated with. the OTEC.facuty or.

plantship:

() Im ﬁ'.m caaeof amoa'ed.Cn'EC
facility, watch circless.

- (iii} Maneuvering areasy

- (iv) Recommended ships’ ‘tmhng
measures considered pegessary ar . -

B te for th tectan of the .
incarporating measures to prevent loss- . approprate dar the pro °

OTEC facility or plantship; . o,
[v} Recommended ancharage areu.xf

i'n] Remnndad. mucmm; area x'or
‘support vesseis:

(vii) Pipelines and cablea w:unn t.ha.
magine sites

2} Tha water depth tb.mngncut tha

-oroposed marine site.

(311nthecaae.oxan O’II:C‘acxhty,

recommaissance Hydrographic survey of

the propased marine site.

Note~—~A requirement o submit an

angineering hydrographic survey of the final
marins site for an OTEC facility willbe -

impcud 28 & Jesmse condftion. -

fe} Soif dita. For an OTEC facility, an
analysis of the general cheracter and
condition of the ocean battom and sub-
bottom strata throughout the warine site
and along the path of any coid or warm
water intake or discharge piping,
electrical transmisaion cable, or pipeline
to the shore.including an opinion by a
registered professional engineer with
appropriate expertise and training,
cone

(1} The smtamhty of the oeean bottom

- and sub-battom strata to accommodate

the anticipated design load of sach.
marine component that will be fixed to
or supported on the ocean Joor as
evidenced by foundation tests. gea-
harard reports, and geo—:ec.‘mical
reports and. -

(2} The stability of the seaned woea
exposed {0 the environmental forces

| $981.230 Operationad information,

accretion of erosion of the coast line in
proximity to the marine site..

{f) Onshore componenis. A
desc:puon of the size and location of
major onshaore components af the OTEC

- faility, including: -

(1) Onshore electrical transmission
cables or pipelines:
(2) Electrical suhstanons.
(3} Switching stations:
{4) Electrical transmission lmes.
(5) Storags facilities:: -
- {8} Industrial plamtssand - -
(7) Vessel on/off loading facilities.

{a) Each.applicant shail specify the.
~Wwave, and carrent conditions - .
during which the licensee would initiate
the following actions:
{1) Shutdawn of electrical powe: or.

- other product producton operations.. .

{2} Prohibiticn on suppiy vessels or
product transport vesseis mooring toran
CTEC fadility or piantship,

(3) Stmtdown: af ail operations and.-.
evacuatian of the OTEC facility ar
plamship, -

{b) Eack appiication shall contain &
descriptien of the caiculations and other

" information used to speciiy the

conditions described in paxagraph (a) NE

this section. )
(¢} Each appLication shail contain a

description of the procedures to be

" followed in shutdown and evacuation of

the facility or plantship under the
conditions described in parag;raph {a)of .
this section.

(d) Bach appiication sna state the
personnel capacity of the OTF ° facxlny
or plantship.

§ 981240 Design miormsﬂom )

‘{a] The applicdnt shall submit the
design information specified in this
section with his application..

(b) Major floating camponents datq.

(1) A description and preliminary
design drawing of each major floating
component, inciuding any electrical
transamissian riser cable. product
transier system, cald and ‘warm water
intake and discharge sguctures, or cold
water pipe suspension system if they ars
floating systems in whole or in part,
along with any floating anchoring or |
securing structure.

{2) The design criteria to which each
major floating comgonent is ta be
designed and buiit. -

{3} The design standards and codes to
be used.

(4) The title of each recommended

. engineering practce to be joilowed.
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(5) A description and the resuits of
any design and evaluation studies
performed by or for the applicant on a

- major-floating-.component.

{8)'A description of safety, lifesaving,

, and: fz'renghﬁng equipment to be used oo

_each:major floating component. . -

(¢} Major fixed marine components. '

- (1) A description and prehmm.ary

’ desxgn drawing of each major fixed -

- marine component. including'cold and -
warmwater intaks and discharge. -
stmcmres.m‘theyamﬁxedmanna R

" componentzin whole.ozin part:

{2) “The. destgn criteria to which. each
major:ixed marine component is to be
desxg:ed 'snd built.

™

(3} The desxg;x standards and codes tn .

be used.

{4)°The title of each recommanded -

engineering practice-to.be foilowed. -
(5):A description and-the results oi—

any-design and evaluation studies -

performed’ by or for the-appiicant for -

any major fixed marine componeat and

‘util{zed:in the development of the

' application, -

{8) A description of safety, lifesavmg;

. and firefighting equipment to-be used o

each major fixed marine component. "
(d) Mcjor onshore comporents. -
‘(1) A-description.dad’ preliminary -
. demg‘n drawmg of aani: ma;oron.share e
N cumponent. T

(Z}A-dsscnptlan and the resnlty of ’ -

- any design and evaliatdon studies = °
performed by or:for the-applicant for:
. any major onshore component and used. -
: in'deveiopment of the appﬁcaﬁo_u:" S
(3} A description of the safety and ™ -
firefighting equipment to-be used- i.n eat;ir
major onshore component, - .- '
(&) Offshors electrical h'ansmsazan» :
" cable or pipeline components. e
(1) A description and preliminary™ - .
design drawing of any submarina. .
electrical transmission cable or pipeline;
including size.: capacity, length. dspth
and protective devices. |
(2) The design criteria to which the .
submarine electrical ‘ransmission cabla
ot pipeline.is to- be designed and built..
be(a) The des:gn standards and codes tn

- (4} The title of each recammended )
engineermg practce to be {ollowed..

[5] ‘A descriptidn of the manner in

" whick ail submerged or buried -
communicatons cables. elecTical
transmission cables, and pipelines-will
be crossed by the offshore submarine
‘electrical ransmigsion cable or pipeiine,
- (f) Miscellansous components data.

(1) A description of the navigation
safaty equipment required under 33 CR
Part 184 for a plamsmu

{2) Adescsiption of aids to navigation
to be established on the OTEC facility in

: gectom CT

- . accordance with 33 CFR Part 84 and 33

CZR Part 88.

{3) A description of the propaosed
navigational lighting for the OTEC
plantsaip in accordance with the -
International Regulations for Prevention
of Coilisions at Sea, 33 CFR Part 87.

{4) A descripgion of the radio stations
or other communications facililes and
the proposed method of operation to
serve the OTEC facility or plantship

; dunng construction and operation,

inciuding systems tc communicate-with
tranaient shipping for safety at sea

. Nots~—federal Commumications. -
Commission applications for the CTEG

* facility or plantsiip may be submittad -

directly to the Federal Communications

- Commission when suficient technical-

information is available to meet the rulasof |
that agency, The bolding of approoriate
Fedarai:Communicstions Commission.
liceoses will be made & condition on: eadx

- OTEC farility or plantship licanse: --
Bl A descnpdon. of piansand : S

" methods-of operating vessels suppiying, -

'ortransparﬁngpmductsfmm. the O’I‘EC

. facility or plantship. :

(61 Type, size and pumber oi vesseia
to.be used in supplying or transportng
. products fom-the OTEC' faczhty or-
plantship: .-

(7] A description-and exact location of-

any shore-based support facilities to:-be:
provided for vessels descibedin - -
paragraphs (f](5) and [ﬂ(ﬁi of thm

-3 9&1‘.25&, Cmsmr.ﬁon Mﬂmym
procadures.. :

A daseription of the locatmns. h
methods and procadures to be used in
constructing and deploy\ng escah major
marine compoment of the OTEC facility-
or plantship must be submitted. This-
descripticn must include an expianation
of the method for emplacing any
submarine electncal transmission cable:

§981.260- Envimonu mm

(a) The foilowing environmental

‘information and assessments shall be

provided with the appiication:
(1) A description of the area or arzag

" _ of the ocesn and their boundaries, im -

which the OTEC activities of the
applicant mignt impact 30 as to
significantly degrade the operation of

- another QTEC f{acility or plantship, and

in which the poteatial operation of
another OTEC facility or plantship might
impact 8o as to significantly degade the.
OTEC operation pmposed by the
applicant:’

(2} Ap assessment of the quantities,
compcsiﬁcn and-potential for
bicaccumuiation or persistence of any
poilutants which may be discharged into

the water or atmosphere from the
facility or plantship:

(3) An assessmeant of the potential
transport of such pollutants by
biological, physical or chemical
processes;

(4} An assessment of the camposxtlon
and vulnerability of the bioiogical
communities which may be affected by
entrainment, impingement. or by such
poﬂutants. mdudmg the presence of
umque specxes or communities of -

" species. tha presenca of species k
- identified a8 endangered or threatened
" pursuant to the Endangered. Species Act,

the prasence of spacies of marine
mammaia, of the presencs of those
species critical to thestructara or - -
function of the ecosystems, such as
those important for the-food chains: -

(5] Ax assessment of thspotennal
impacts on human hesith of. suca :
poilutants t.hmugh direct and. mdkect
pathways:. - :

(8) An assessmant of- the unportanw
of the recaiving water area and .
atmosphers to the surrounding

biological commumity, including the

presence of spawning sites, Jmmary/ B

- forage areas, migratory pathways, ae

areas necassary for other functions ox

critical stages in ths hfa cyc.a or an

‘organism:. AT
1A dssmpﬂan oi spet:xalsxtes. ,

" which might be impacted by the-. -

proposed OTEC operadonrmc.uding.'
but not limited to.estuarine or marine.

X sanctuaries and refuges: parks: national
' and historic monuments, archeclogical

resources, national seashores,
wildarness areas and corai reefs; and an
assessment of the potential significance-
of such impacts. The location of these
sites must be included on the drawings
required by § 981.220(c} of this part; -

(8) A description’of existng or
potential recreational and commercial
fisking areas, including finfishing “and:

 shellfishing areas, which might be

significantly impacted by the proposed

. OTEC operation. The locations of thess

areas must be included on the drawings
required by § 981.220(c) of this party -
(9] A description of expected

'meteorological and climatic conditions

in the area(s) described. in paragraph
(a)(1) of this section. including-estimates
of the frequency and severity of extreme

" meteorological events:

{10) For an OTEC facility, a
description of the seismoiogical,
conditions at the proposed.site.

.inciuding estimates of the frequency and

severity of extreme seismological
gvents;

A descnptxon of the paysical
oceanographic conditions in the area(s)-
described in paragraph (a){1) of this
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section. inciuding surfaca and
subsurface currents, density graments
and tides;

(121 A descnpnon of the
environmental monitoring program
proposed by the appiicant to:

(i} Demonstrate compliance with
applicable Fedaral, State, or other
pertinent air and water quahty
standards; -

(ii} Provide for early detection of
potentiai releases of poilutants from the
OTEC facility or plantship; and -

{iii) Monitoy the effects of coid and ~ -
warm water imtakes and of disciarges
from' the. OTEC facility or piamtsiip on -
air, water, sediment, and biblogical
quality. Note that qumerical linrits for
conventioral, non-conventional, and
tmu'cpoilntams ior marize waters are
identified n the Envirormental -
Protectiar Agency publication Quality
Corterig for Watzr (the “Red Book") .
andmwaterquahtyc-rrzna fortoxde .
- poilutants set out in 45 FR 79318—"3370,
November 23, 1960. . ° ° ‘

(b} A descriptior and the msnffz az‘ -
any study oreveination msed by the
applicant to deveiop-the i .nfm:rmﬁou -

- -and gsaessments required by this- :
' sectwnmnzthesummhed mﬂrtﬁe o _
) appucauotz oo

~Sunpanc-4.xmuppcmuas
Rcvﬁewm FAE e

§981270 " ‘Wnat hmm Appﬁam
review procesy?

This subpart desc:xbu tha pmceso-
. whick igused:by NOAA. toreview am.
application faran OTEC YesnseTha. - ;
Actprescribes:certain.mandatary ateps..
- inthe process and establishas deadlines:

for theie commietion. The mandatory. .

steps in the Hcense sppﬁ:aﬁcn reviews;
process are-set out first in this-Subpart .
in §§ 981.280 through SAL.370. NOAA- .
hasalsa developed a voluntarg . .~
Conasoldiated Application Review {CAR}
procesa wiich will be used hy NOAA..
and. on a voluntary basis, by.othee: ..
involved Fedewal, State, and loeal. - -
govemment entities; to- coordinate
reviews assaqciated with all Federal, .
State, and Jocal. guvemmenL
authorizations required for cwnersmp.
construction, and operation of an CTEC..
facility or plantsiip. The steps in the
CAR process are set out in this Sunpart
arter the mandatory review procecmes.
. beginning at { sa1.3a0 i

$981.280. NOM review for W'

{a}) Within 27 days-after the receipt of
an application, the Administrator will .
determire whether the appiication
agpears to contain ail of the informaton
required by Subpart 3 of this part. In
making this determination the

Administratar wiil consult with other
invoived Fed®rai agencies and,
departments. -

(b] If the Administrator determines
that such information appears to be
contained in the appiication. the
Administrator will take-the actions

_ under §-981.290C of thia part.

(c} If the Administrator determines
that ail of the required information does
not appear to be contained ix the .
applicatiorn, the Admimstrator wiil
notify the appiicant iz accordancs with-
§ 981.90 of this part. The Administrator
may decide to taks no forther action
with respect to prucessing the:
appiication wmril such deficiencles have
been remedied. : .

(d) Fhe time [nmtat!ons of this -
Subpart da not begin to.rux until the
date on which the Administrator

. determines under paragrapa (B) of this .

section thatthe apphcadcn agpears o
be cumpiete. L -

§ 981’.290 Pum«rmm

‘(8} Not laterthan 5 deys aftew- -

'demmmmg under § 981280 of this past

that an application appears to be

compiate, the Admimstatons will. pnbhsih

notice of receipt of the application;

'bgntha:mlhasmaryofthaplan&f '
' sgemﬁedmthnanphaﬁnn.mth& ‘

FednralEagutnr..
(b]mtﬁacasecfma phmn.cnform

' OTEC facilify the published noticz also

will include:.

(1A dmmmiatruf thadasfgnm
zpphcanon ares encompassing the- -
propesed QTEC facility, and withirs-
whick :

(i} The O’H-ZC. acfmmas pmnaaed by
tb&apphcant:mgm impact 30 as-ta.
significantdy degrada the operation of-
another OTEC faclity; and

(ii} The potentiak apera.tmn of anothey

- QFEC faclity might mpact so as to -

significantly degrade the OTEC
operatton-propesed by the applicant;
{2) A call for submissian of anyother

" applications for licansas for the

ownership. canstructian, and gperation
of an QTEC facility within the -
designated application area. .

(cj Any person mte.ndingm file an

. appiication referred tg in paragraph

(2} of this section shaill suhmit a
nodca of intent to fle an application to

" the Administrator not later than 60 days

after the publication of nofica pursuant
to paragraph (a} of this secticn, and

-shall submit the-completed appiication

no later than 90 days arter publication of
guclt notice. No application for a license’
for the ownership, construction. and
operation.of an OTEC {acility within the
desigrated application area for wflich a

notice of intent ta file was reczived after

" such 80-day peried. or which is received

after such 90-day period has elapsed,
shall be considered until action has
been compieted on ail timely {iled
applicatons pending with respect to
such application area.. -

{d) Not later than 5 days after
determining under § 981.280 of this part
that an appiication submitted in
aceardanca with paragraph (c) of this
secton appears to be completa, tha
Administrater will publish notica of
recsipt of the application, together with
a summary of the plans specified in the
applHcaton, in.the Federal Registar. The

. noticg will also contain a descriptdon of

the application area descibed in-the
originai notice published by the

. Adminigeeatar for that area nnder

paragzaph (b} of this section.

(e} If additionat applications {ora.
designated application area are recsived
pumantto paragraph (c) of. this secton.,

tha criginai applicant and ail mubsequent
applicants for licanses in the designated

" application area shall submit the

following information not later than 30
days. after expiraticn of the 90-day
period provided for in pa.ragrapn (¢} of
this sectians

(1) Projections or estimates cx" the wmit
coss to the end usee of produced . :
electricity or product during the first. . -
third, sixth. ninth, etc., year of operation
throughomt the requested duration of the-
QOTEC facility license: and - . =

(2} An.estimate of the: amo:mt of fna}
or other raw materieis which would be
saved ar made availabla for other uses
becanse of the operation of the-OTEC.
facility, projected on an annual basis
through the- expected usefuklife of the
OTEC facility.. . ‘
The estimates provided under this
paragraph should be supported by an
anaiysis of the specfic markets in which
the QTEL facility wouid compete.

§981.2300: Cther Fedoml agencies and
depgroments.
(a) At the time notice of any

‘application is published pursuant to

§ 981.290 of this part, the Administrator
will forward a copy of such application
to those Federal agencies and
departments with. jurisdiction over any
aspect of QTEC facility ar plantship
ownmnersoip, construcon, ar operation
for review. comment, and
recommendadon as {0 license
conditions and for such other actan as
may be required by law. The Federal
agencies invalved abail include, but are
not limited to, the Eavironmental
Protection Agency and the Departments -
of Energy, Transpartation, State, the
Interior, [ustice and Defense.
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(4} Each Federal agency or
department involved (other than the
Department of Justice, which shall
conduct its review in accordance with
§ 981.320 of this part} shail review the
application and, based upon legal
considerations within its ares of
respansibility, recommend to the
Administrator the approval, approval
subject to.conditions. or disapproval of
the application not-latér than 45 days
after public hearings are concluded
pursuant to this part. In any case in
which an agency or department
recommends disapproval, it shall set
forth in detail the manner in which the
appiication does not comply with any

law or reguiation within its area of -
" . application by the Administratar which

responsibility and. shall notify the
Administrator of the mauner iz which
the appiication may be amended or the-
lcense conditioned 30 ag to bring it inte-

. comphancemtt; t.ﬁelaw oz regulation o

involved. -
{e} Iz addition to the raqmrements of
‘paragraph. (b) of this section, sach’ -
Federal agency or departmentis .~ .
strongly escouraged to conduct its
review of the appilcation and to.make
its initial or tentative recommendation
. of approval or denial tothe .
- Administratorbefore public hearings
_begin under & 981.340 of this part: so-
-that tha public kesrmgwcan address. =
thosa tentative recommendations.. ‘l'ha
NOAA Administratos will also attempt.

to make [is preiiminary views.onthe -
- by the Attormey General, the.

application and possible license:terms- -
. and conditicons available: before the frst

©  public heanng is held under § 981.340 of -

this part.. ‘
$981.210- EIS fereach apguadorr.

license for ownership, construction, and- -
operstion of an OTEC facdlity or
plantship wiil.be deemed to be 2 major .-
Federal action significantly affecting the
quality: of. the human eavironment fop |
purposes of section 102{2}(C) of the
National Environmental Poficy Act of
1969 (NEPA) (42 U.S.C 4332(2)(C)).

12) Whether other actions concerning.
a license, such as transfer or renewal of”

the license, require full EIS orocedures -

will be determined on a case-by-case
basis ip accordance with NEPA.

(b) NOAA as lead-agency. Farall =
timeiy epplications covering progosed
OTEC facilities in a single application
area, and for each application relating tor
a proposed OTEC plantship, the
Administrator will, pursuant to section
102(2)(C) of NEPA and in. cocperation
with cther involved Federal agencies
and departments, srepare a single ZIS
which will fifill the requirements of all
Federal agencies @ carrying out their

* issus the licensa even though the:
. Attorney Geners] has recommended.

responsibilities gursuant to the Act to
prepare an EIS. ‘

§981.320 Antitrust raview. ]

(a) Pmmptly after determining under
§ 981.280 of this part that an appiication -
appears to be complete, the
Administrator will transmit to the -
Attorney General a compiete copy of
such. application. -

(b} Within S0 days after receipt of the--
application under § 981.300(a} of this-
part, the Attorney Ceneral shall conduct-

- such antitrust review of the application

as he deéms appropriate, and submit to
the Administrator, in writing, any advice
or recommendations he desms -
advisable to avoid any action upon suchk

would crests a sitnationr inconsistent

- mth the antitrust laws..

(¢} The Administrator will not issue )
tha lcense duting the 90-day period,
except upon written confirmation by the-

-Attorney General that he does not
 intend to submit any further advice or-
~ recommendation on the application

. during such period.

(d) If tha Attorney General fails to file

"such views withir the 90-day period. the

Administrator will proceed.as if such

- views had been recsived.

(e} If the Administator decides- ta

against it, ar to issue the license without
terms.and/or conditions recommended

‘Admmstrator will informr the Attomey:.-
General in-writing of the ressans for
such & decision.

' $961.290 Adiacent coastat States.
(a) General (1)} The issuancs of any. ..

(a) Automatic’designation. (1) The:
Admmxsu-amr will designate as an.
“adfacent coastal State” any coastai
_ States - .
(i} Whichk would be dx:ecﬂy connected
by. electris transmission cable or

* pipeline to an OTEC facility as proposed
- Inan spplication;.

{ii} [n whose waters any part of such
proposed OTEC facility would be
located; or

{iii} In whose waters an OT"’G

" plantstiip would be operated as

proposed in amrapolication.

(2) The Administrator will announce
the designation of an adjacent coastal
Stateunder paragraph-(a}(1) of this
section in the notice of application
published In the Federal Register under
§ 981.290 of this part.

{b) Other designation. (1) The
Administrator wiil, upor request of a
State, designate suck State as an

“adjacent coastai State” if he
determines:

(i) That there is a risk of damage to
the coastal environment of such State
equal to or greater than the risk posed to
a State required to be designated as an
“adjacent coastal State” by paragraph_
(a)(1) of this secdon, or

{ii) that the proposed OTEC activities
of the applicant are likely to impact at
possible locations .for OTEC facilities
which could reasonably be expected to
be directly connected by electric
transmission cable or pipeline to such
State, 30 as to significantly degrade
QTEC operations at such poasmle
locations.

(2Y Any State requesting des:gnanon
as an “adjacent coastal State™ under
paragraph (b)(1) of this section must
make its request to the Administrator, in

. . writing, not later than the 14th day after

the-date of punhcauon of notice of
application for a provosed QTEC facility
or plantship in the Federal Register
under § 981.290 of this part. The request
must ba signed by the Governor of the
requesting State, and must specify in.
datail the reasons why the State -
believes the Administrator should make
a determination under paragraph (b)(1)
of this section.

(3) The Administrater will make any
designation required by paragragh (b (1.]
of this section not later than.the 45th -

* day afier the date he recaives such a

request from a State.

" (¢} Transouital of appbcatzon.

“Federal Register” notica. Not later than.
5 days after the designation of an .
adjacant cogstal Stata pursuant to this-
section, the Administrator will transmit

" acomplete copy. of the application-to the

Governor of such State.and publish.
notice of the designation irr the Fedaral
Register. :

{d) Consultation with aa}acent coastal

. Slates with approved Coasial Zone. .

Management programs on license
conditions. . -

(1) The Administrator wilk not.issue a
license without consultation with the
Gavernor of each adjacent coastal State
which has an approved Caastal Zone
Management {CZM] program in good .
standing pursuant to the Coastal Zone

" Management Act ox 1972 (18 U.S.C. 1451

et. seq.).

{2)(i) If the Govemor of 3 State -
referreq to in paragrach (d}(1) of this
section determines that an application is

-inadequate or incongistent in some

respect with the State’s CZM program or
other applicable State or local laws, the
Governor may 3o nodfy the
Administrator; including the following
information:

(A} The part of the State’'s CZM
program. or the other appiicable State or
local law, with respect to which the
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appiication is inadequate or
. inconsistent:

(B) The manner in which or reason
why the application is inadequate or
inconsistent; and
" (C) How the application may ke
amended. or the license conditioned. so
as to make activities conducted under
the license consistent with the State’'s |
- CZM program and other appiicable
State and local laws. ~

{ii) Any-notice given to the

- Administrator by a Gavernor under ’
paragraph {d}(2)(i) of this section must
be in writing, and must contain the . -
information described in paragraphs

(d}(2)(1} (A) through (C) of this section. -~

(3) If the Governor of a State referred
to in paragraph (d)(1) of this section has
got transmittad his approval, or -
duapnroval under paragragh (d){2} of
this section..to the Admministrator by the
4Strday after pubiic-hearings on the'
application are concluded under thia
part, his apgmval shall be cam:.uslveiy
presumed.

(4) Upomr umely“recexpt of notice fonor. .

a Governor under parsagraph. (d)(2) of - -

tins section. the Administratorwill
conditiomr any-licensa granted to make-
activities conducted under the lir.ense
consistent with-the State's CZM- *~
program and ather applicable: Stateand
local laws. If'a license cannot be so

" conditioned: theAnmmmmrwﬂl not "
issue the license, .

(e} Consideraticn of“riews of other
‘States. Any adjacent coastal Stafe-
which does not-havean approved C2M:
program in goed standing, and‘any cther'
__interested State, willhave the: . -
opportunityto make its viaws known- o
writing to. and-to-have themrgiven full"

- consideration by, the' Administrator
regarding any, apnhcatmn for a license’
for the ownerskip; location,
construction, or operaticn of an O’I‘EC
facility or piantship. -

(f) Tentative recamendatzans. In
addition-to the provisions of paragraghs.
{d) and (e) of this secton. each adjacent’

- coastal State i3 strongly encouraged to

- comduct its review of the-appiication.
and o make its initial or téntative .
recommendations o the Administrator
before public Jearings begin under -
" §'981.340 of this part. so that the public
hearings can address those- tentadve
reconmendations. .

§ 981,340 informai public hearinga on
license appiication. .

{(a) General. (1) A license may be
isgued only after pubiic aotice. . .
oppertenity for comment, and pubiic.
hearings in accordance with this part.

(2) Hearings heid under this part will
be consolicated insofar as practicable
‘with hearirgs heid by other agencies.

(b) Multiple eppiications for OTEC

facilities, f two or more license

" applications for OTEC facilities have

been dled for the same designated

. application area, the Administrator will

consolidate the | neanngs on the-
applications.

(¢) Location. With respect to each
license appiication, at least one public .
hearing will be heid in the District of
Coiumbia and in any adjacent coastal
State in which an QTEC facility which is
the subject of the application is
proposed to be located or to which it

- would be'directly connectad by pipeline

or electric transmissicn cabie.
(d)Notice.of public fearing. After all
applications in a proceeding. are filed,
the Administrator will publisi: a notice-
of public hearing.in the Federal Register

_ and mail or deliver 1 copy of the notica

to any person who requesis it and to
each applicant and to the Governor of

" each adjacent coastal State. Each notice

will list the applicant(s), state the time
a.nd piaca for the hearing, and desczibe
- any factual isaues in the proceeding. A
notice may prescnbe procedural matters
to govern ths hearing; may designate the
presiding officer assigned by the ‘

- Administrator for the hearing, and may -

contain such ather informatitn as the
Admiristrator determines may facilitate

".the conduct of the hearing:

“(e} Participation by mteres"ted

" persons: Interested persong may‘attend :
* any public hearing; present relevant

_ matertal at the hearing, and submit -
written material and oral statements.
durmg the hearing at a time and:ina
ménner determined by the presxdmg
officer.

.. (f) Report of puBlic hearing.. Wxthm 2.
" days after a public hearing is completed,

" ‘the presiding officer will prepare a
report of the hearing: The report ata
minimum will contain a summary of the
materials presented and factual issues

" raised at the hearing and will have

‘attached to it a transcript of the hearing
and all relevant wtitten materials
submitted to the presiding officer.

§ 981.350 Formal hezrings cnmateﬂa—l
tactuai [ssues,

(2) . on the basis of the hearing _
report required by § 981.340 of this part.

. the Administrator determines that there

exists one or more specific.and material
factual issues which must be resolved

. by a formsl evidentiary hearing, the
" Administrator will issue a notice of

formal hearing under § 981.380(d} of this
parts
(b) If the Administrator determines

under paragraph {a] of this section that _

a formali hearing ig necessary, at least
one adjudicatory hearing will be heid in

_ the District oi Columebia in accordanca

with 5 U.S.C. 554 and the procedures set
forth in Subpart E of this Part. The
record developed in any such
adjudicatory hearing will be part of the
basis for the Administrator's decision to
approve or deny a license.

§981.360 Timely canclusion et public
heanngs. .

(a} All public beanngs on all
applications with respect to QTEC ‘
facilities for any desxgnated application

area will be concluded not later than 240 -

days after notice of-the initial -
application has been published under
§ 981.290 of this part. -

(b) All public hearings on applications
with respect to QTEC plantships will he
conciuded not later than 240 days aiter
neotice of the application has beea
publisied pursuant to § 981.250 of this

‘ part -

(¢} Upon conclusion of ail public.
hearings with respect t0 an OTEC

. license application under this part, the . 4

Administrator wiil publish a notice in
the Federal Register stating that-all such

. public hearings have been conciuded.

and specifying the data by which

‘recommendations or notice must be -

submitted under §§ 981.200(b] and
981.330(d)(3) of this part.

§981.379 . ﬂmﬂylwmofdraﬂand

ﬂml £1S'2 an the appilcation.

(a) Drajt EIS. Each draft EIS relatmg
to proposed CTEC facilifes or, = ™
plantships will be prepared and issued
within 180 days after-nmotice of the initial

" - application has-been published pursuant

to § 981.29Cof this part.

{b) Fina{ EIS. Each final EIS snaﬂ be
issued not later than 90 days following -
the date on which public hearings are
concluded pursuant ta § 981360 of this
part.

(c} Extension of time nervoas The
Administrator may extend the deadlines
specified in paragraphs (a) and (b} of
this section for issuance of a specifig
draft or final EIS to a later specified
date if the Administrator notifies the-
appiicant in writing and describes the

good cause for such extension.

§981.380 Stepsin the voluntary
Consciidatad Application Review (CAR) -

(a} The voluntary CAR process, which
supplements the preceding mandatory
steps in thig subpart, includes the
followmg procedures:

(1) Early desxgnaﬁon ofa’
representadve Tom each partcipating
Federal. State, and local government
entity, as well as each OTEC license
applicant to serve as members of the
Consoiidated Application Review (CAR)
team;
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{2) Development and signing of a Joint
Agreement among the participating
Federal, State, and loca] government
entities-and each applicant The joint
Agreement identifies the members of the
CAR team, details the regulatory and
review responsibilities of each
participating government agency having.
jurisdiction aver any aspect-oi the
constructon or operation of QTZC
facilities or piantships, and outlines the
responsibilities of each- apphcant in the
CAR process: -

. (3) Conducting an inter-agency
- meeting with ail members of the CAR.
team-which-includes a brefing by each
applicant on the details of each. s
proposed OTEC facility or piantship.
and a-briefing by the govermment
memne.rs on the procedures tg be used:
. in processing all necessary permits, .
authorizations, and approvais; and

{4] Implemrentation ‘of tha CAR
schedule, including complennn of _
raquired regulatory reviews. canduct of

necessary public bearings, preparation. .

of an Environmental Impact Statament,.
and other CAR team actvites -
necessary to ensure close coordination:

. of the O‘I‘EC license review procesa.. .

§981.290 . Ydumay mtufoot ﬁ‘NCAH-
process.

{a} Applicant. Parﬁc:pahon- by eedr.
applicant in the CAR process is o
voluntary. If an spplicamt desires to -

. have the spplication processed by the

CAR process the application shail so

. indicate aud-shail contain- & dastgnaﬁcu»
of a CAR team represematives- -

(b} Other Fedéral, Stats, and Jocaf
government entities. Participation. by
other Federal. State, and local = -
government entities in. the CAR process
is voluntary. If an applicant indicates a
desire to-use the CAR procass, NOAAL
will contact other Federal State, and -
local government entities'with expertise
concerning, or jurisdiction gver, any
aspect of the constrnetion or operation
of the OTEC facility or plantsip
proposed by the applicant and invite -
them to designate-a representadve ko
serve on the CAR team for that
applications -

~(cj Other application reviawe = -
agresments. Agreemerts cther than the

- Joint Agreement may, at the optior ot
the affected parties, be negotiated:
between any applicant and individual
regulatory agencies, or between -
reguxatory agencies, regardmg any
aspect of the reguiatory reviews
necesgary pursuant i¢ any government.
permit, license, or authorization required
for construction or operation of the
OTEC f{acility or plantship:-which is the
subject of the application. Such
agrsements may tenegotiated:-before or

"% ‘requested to.make CAR

after arr application for an QTEC license
is submitted to NOAA. Such agreements
will not be atfected by an applicant's
later decision o use the CAR process.

§981.400 Effectaf Jomt Agreement on
authorities,

Nothing in the Joint Agreement
developed by the CAR team shall
abrogate the statutory, regulatory, or
administrative responsibiiities and
rights of any party, agency, ot
jurisdiction. The CAR agreementis -
voluntary, aod ail parties will, in good
faith, work in a'cooperativeand - .
coordinated fashion to carry out tha
responsibilities stated therein.

§ SBT1.410 Wfordedgmﬂm of

mem

Not later than the tme the

. - Administrater forwards copies o’f tha
- applicaton toother Federa! agencies
- and departments pursuant to §981.300

of this part, the Adm:mstzat.o: will
request that each such agency and

- department dasignate a representaﬁvev

to serve-cn the CAR team ifor.the

" application. if the applicant has :
- requested that the CAR proesss bensed
 for appiication revisw. Such Federal:

agencies and departments will ba.
designations witkin 14 days of recexpt of

: thaAdmmtratotsrw;uest.

3981.420 nequ.nmraassqnaﬁonofsm:i‘
‘and locat CAR taam members, .

: [a}S&a&sm&mbemNotlateﬂhan the

time the Administrator forwards coptes:
of the application to designated adjacant

- coastal States pursuant to § 981.330 of

this part, the Administrator will request
that each such adjacent coastal Stata
designate a representative to.serve on
the CAR team for the application, if the
applicant has requssted.that the CAR
process be used for review of the
application. Such designated adjacent

coastal States will be requested to make

CAR tsam member designations within

14 days of receipt of the Administrator's -
- request

(b} Local governmens members. The
request from the Administrator pursuamnt
to paragraph (a] of this section will
include & request that the designated
adjacant coastal State coordinate with -
affected local government entities

' within such State to- assigt such entities

in designating CAR team members to
serve ot the - CAR team for the
application. Sucir designated adjacent
coastal States will be requested to-
forward local government CAR team
member designations to the
Administrator within 14 days of receipt
the Administrator’s request

§981.430 Develcpment of Joint
Agreement by CAR team.

{a) Schedule. Within 45 days after all
members of the CAR team for the
application are designated pursuant to
this part, the CAR team will develop
and sign a Joint Agreement among the
partic:pants. ]

{b] Content. The Joint Agreemem will
include, as a minimum:

{1) An identification of all members of
the CAR team:

{2) A statement of the regulatory and

* review responsibilities of each

government extty represented on the
CAR teams
{3) A statement of the responmbmhes

~ of the representative of each appiicant-

during tha CAR procassto be canducted

‘on the appiicatiom

(4} A scheduie of ‘meetings, hearings,
and decisions which must be completed

- during the CAR process; and

(5] A brief description of the OTEC

.  facility or plantship proposal whick is

the subject of the application,

(¢) Availability. After the Joint
Agreement is completed and signed by
CAR team participants, it will be lsted’
on the docket and made & part of tha

- record of the application proceeding in
. accordance with § 981.140 of this part,
- The Joint Agreement will then be

available for public inspection and

. copying iz accordance with § 981 150 of

this pare.

EH 981.440- Inter~agency CAR team meeting.
(a} Schedule. After completion of the

Joint Agreement and prior to any public

hearing omrthe application required by
the Act, the CAR team will hold an
initial public meeting. If practicabie, the
meeting will be held in an adjacent

" coastei State designated a2 sach unde.

§ 961330 of this part.

(b} Content, Theinter-agency CAR
team meeting will consist of a briefing
by each appiicant on the details of the
proposed QTEC facility or plantship and
briefings by each government member of
the CAR team on the procedures to be
used in processing all necessary permits,
authorizations, and approvals,

(¢} Public participation. Interested
persons may attend the inter-agency
CAR team mesting, present reievant
material, and sudbmit written and oral
statements at a {ime determined by the
presiding officer.

§981.450 [mpiementation ¢f the CAR
schedule,

(a) Cooperation, All members of the
CARteam will, in good faith, work in a
cooperative and coordinated fashion to

© address the responsibilities stated in the

Joint Agreement and te assure that the
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schedule in the Ioim Agreeme'xt is- of navigation or other reasonable uses {11) When the licease is for an QTEC
adhered to. 4 . of the high-seas and authorized uses of facility, the Administrator determines
{b} Defcys. All pames to the Joint the Continental Shelf, as defined by that the operations of the fac:lity are
Agreement will make good {aith efforts United States law. treaty, convention. or  expected to impact so as to significandy
to adhere to the scaedule agreed to. customary internatonal law; _ degrade the operations of any other
therein. However, if unsvoidable delays {4} The Administrater has been . QTEC facility already licensed or
occur.in submittal and review of informed. within 45 days after the - operating, without the consent of it _
information during the CAR process, the conclusion of public hearngs on that owmner: _ -
CAR team members will revise the Joint  application. or on muitiple applications (12) When the license is foran QTEC
Agreement schedule accordingly. A - for OTEC facilities for the designated facility, the Administrator determines

copy of any such revised schedule.will . applicaton ares. by the Administrator that the operations of the facility are
be listed in the docket and made part of  of the Environmental Protection Agency  expected to impact 3 as to adversely
the record of the appiication proceeding.  that the OTEC facility orplantshipwill  aifpct the territorial sea or area of

_ not conform with all applicable nationai resource jurisdiction. as
Subpart O==Critaria for Appfova! or" provisions:of any law for whici EPA hm_a recognized by the United States, of any -
Denial of Appiication and for - . reguiatory authority;. . other natfon, unless the Secretary of -
Establishment of Ucense Terms and {5) The Administrator has received State approves such impact after
Conditions; Renewai, Transfer, " the opinion of the Attorney General, consultation with such ration:.

Suspension; Revocation, Termination, . pursuant to §981.320-of this part, stating (13) When the license is for an OTEC.

Relinquishment, and Surrender - that issuancs of the licanse would creats piantship, the Administrator determines
081480 Timedy ce denial of " . asituation in violation of the antitrust that the a.ppﬁ cant has not provided
mely approval . . .
ippwon for a license and Issuance of 3 1;;;‘ ;;0%5 ﬁ;ﬁ;ﬁgiﬁ?gg& d‘f" :ﬁq;ate asaursqca that the Plant.:hxp
(8) Tha Administrator has consulted stq;t:serata nﬁm ‘sungoa Wway a5 (o :
(a). The Administrator will approve or | vwith the Secretary of Energy, the | Dravent its aperariong Som impacting <o
- deny any timely filed application fos &  Secretary of { Transportation, the . 3; to 3’81’;55311 Yc fegéji e the Tpemﬁqn
license for ownersnip: construction, andh  Secrptary-of State, the Secretary of the O f;? other CTE af‘ ty ar p éntﬂdp
operationvof an OTEC facility for a - Interior; and the Secretary of Defense. to. ¢ out the consent of its i
.designated application area not later - detarmine their views on the adequacy from impacting so as ‘o adverse ynaj ect -
than 90 days after public hearings en the . of the application, and'its efect on. the territorial sea or area of natio by -
-applications for that application ares=. , programs within theirrespective . Tesource jurisdiction, as recognized by
are concluded pursaant to.§ 981.360 Oi jurisdictions and determines on the - uth.nel Um:;d States, of oy 4 other nation
this part. , basis thereof that the apphcatxon forg” 7UD 983 8 Secretary of State approves "
" (b).The Administrator will approve or"  license isinadequater such impact after consuitation with.su
deny arrapplication for & license for- (7) The proposed OTEC fagility or - DAOE: _ ,
ownership. consmuction. and operation . plantship will not be documented under. (34} B2 regulation hale been adopted
of an OTEC plantship not later then 80 - the laws of the United States: which places an upper limit o the
. days after the public hearings on the® (8] The appiicant Bas not agreed o the gu:ppgr or total capacity of QTEC .
- . applicatiorrare conciuded-pursuant tot - condition.that no vessel may be used for facilities or plantsiips to be licensed
§ 981360 of this part. : - the transportation to the United States = under this part for simultaneous-
. (¢)If an applicaticn is. aoproved. the - of things produced: processed. refined. operation, either overall or within
Acdministrator will issue a license ta the. ormanufactured at the QTEC faczhty or specific geagraphic areas, the
applicant nat later than 30'days aftar - _ plantship unless such vesselis - - Administrator determines that issuance
approval of the applicadon, provided the documented under the laws of the of the license will cause such upper limit
application fee hag peenrpaidin - United States; to be exceeded;' > .
accordance with § 981.120 of this part. {9) When the license is-for an O’I‘EC (15) The Administrator determines
) . " facility, the Administratordetermines . that the personr to whom the license
§981.470  Critenia for approval or denial. that the facility. including any would be issued'is not a United States
(2) The Administrator may issue a ~ submaring eiectric trandmission cables citizen: or
license in accordance with the " and equipment.or pipelines which are {18) The. Administrater cannot insure
provisions of this part unless: _componemts of the facility; will nat be. that activities authorizad by the license

(1] The Administrator determines that ~located and designed so as to minimize  are not likely to jeopardize the
the applicant cannot or will not comply  interference with other uses of the high  continued existence of any endangered

with applicable laws. regulations. and. seas or the Continental Shelf, including or threatened species or result in the
license terms and conditfonst - . cables or pipeiines aiready in pesition destructon or adverse modification of
{2} The Adminigtrator determines that  on or in the seabed and the possibility of designated critical habitat of such
the construction and gveration of the their rapair; - species, unless an appropriate
CTEC facility or piantship wiil nat be'in (10) The Gavernar of any adjacent exemption has been granted under
the natonal interest and consistent with  coastai State with an approved coastai section 7(h) of the Endangered Species
nationai sec.mty and other national Zone management program in good Act (18 US.C 15.;5()1))
. policy goals and objectives, mc.umng * standing pursuant.to the Coastal Zone
energy self-su.mc.enr:',' and Management Act of 1972 {16 U.S.C. 1451  §981.48C Muitiple aopilcaticns,
environmentai quality; © - etseq.)notifies the Admintstrator under {a) In the event more than one
(3] The Administrator determines, -  § 991.330(d) of this part that the application for a license for ownership,
after consuitation with the Secretary of  application is inadequate or inconsistent construction, and operation of an OTEC
the departmeant in wiich the Coast with resgect to programs within his facility is.submitted far the same
Guard is operating, that the QTZC - jurisdicdon and the license cannot be designed application area, the
facility cr plantship will not be operated  conditioned as described in . Administrator will make decisions on

with ressonapie regard !0 the Teedom § 981.330(d)(4) of this part license applications in the order in
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which they were submitted. unless the

Administrator determines that one or a Administrator before making s

specific combination of the propesed substantial change. The licensee must

facilities dearly best serves :.txe national immediately notify the Administrator,

interest, orally or in writing, of each substantial
(b] Ix detemktjmmg wheﬂ:her any cneor  change made.

a specific combination of the proposed

'OTEC facilities clearly best serves the  § 981500 Contents of license.

national intersst, the Administrator, in (a) Each license issued will contain,

seek oral approval from the

consultation with the Secretary of among other information, the following: ~
Energy; will ccmuder. tha foilow:mg {1) The name and number or other
factors: * - identificaton-af the O‘I’EC 'ac:hty or
Y The gaai ormakxng,the sreatest - plantship:. - <
possible-uss of ccean thermal energy (2} The name of the persom to whom
.conversion by installing the largest - ..~ the license ig issued: -
capacity pmcﬁcabie in each apphcation - - (3)If different Som-the personto

_area: whom the Hcense is issued, the name(s}

- {2)The amount of net energy.impact
of each of theproposed OTEC facilities;
{3) The degres to which the proposed

of the owner and operator of the OTEC
facility or plantship; and -
{4) Texms and conditions on the- -

OTEC f{acilittes will atfect ths .. _  awnersihip, constructon, locaton, and
‘enviroumenty - ... .~ operation of the OTEC. f?amhty or
(4 Aoy szgm.ﬁcam srences . - . plantship to which the licanse is subject

- betweenranticipated: dates:of.
commencement of operation of the .
proposed-OTEC facilittes;and. .

{5} Any. differencss.in.costs af =~ .
construction and operation of.the:. -
pmposed OTEC facilities. to the extent: -
. that such differentiais may sxgmﬁcantiy

" affect the ultimate cost of energyar
products.to the consumer. . . . ’

purmanttoismsmofthxspart -

$981.510: Durationof ﬂee!ms and.
T renewsis.
(a}Orzgmal Imense. Each. Hcense )
. lasued under thig Part will.-he:for such
period of years as the Administrator

. (b} Renewaqls. Each renewal issued

"% . : under thig Part will be foe such-period of

'$.981.490- Candition w%m years as the Adzmmstrator may speczfy

pdor 2pproved gt changes, - ¢

- {a} Gemernl. No license will he msued 59‘1-529 memm of 3 -

under ttiis Part unless the prospective—  Conse.

Hcensee first agrees in writing that: : (a). Genem} Each hcanse :ssued foran -
(1}:There will be no substantial. O’I'EC facility orplantship will contain

change: from the plans, aperationai - such terms and gonditions on.the .

" gystems, aud methods; procedures.and - - ownership, constmction, location..and
safeguards set forth in his applicaton,” - operauou_of the facility .cr plantship as-.
as approved; without prior apurval in.  ~ specified in thig section. .nd such other

writing fromr the Administrator; © terms and conditions as the- - .

(2] There will bé no change in ther Administrator may prescriberas . |
(i] Owaershiprof the licensee o necessary to carry out the provisions of
(i} Citizenship of the president or. . ‘the Act and this part, or.which are

other exzcutive officer or the chairman:
- of the Board of diractors. or holder of

- similar office; of any member-of the . -/

- board of directors..of the Bcensee:

‘. without prior reporting; in wn!ing. to, the’
Administrator; and:-

(3} The prospectivir licansee ‘wﬂl-
comply with licanse terms and *© .+~
conditions-the Administrator mey-
prescribe in accordance with the - - -
provisions of this part '

(b} Eme:genc.es. In case of an
emergency posing an imminent and -
substantial threat of harm-to the OTEC.
facility or plantship, to human life, or to
the emvironment, the licensee is not”
required ‘o obtain written approval frem
the Administrator before making a-
sutstantial change referred to in
paragraph {a}(1) of this secton. If
circumstances allow; the licensee-should

- required by any Federal department or
agency pursuant to :he terms of the Act
and this part. - .

" (b} Disposal or removal of - - -
components of OTEC fac:lity or-:~
plantship. The Administrator will . -
estabiish as Heense conditions sach.

- bonding requirements or-other :

. assurances as he deems necessary to-
agsure that, apon the revoeation,
termination, relinquishment, or
surrender of a license. the licensee will
dispase-of or remove all components of
the OTEC facility or piantship as
directed by the Administrator. The
requirement to remove or dispose of ail
companenis may be waxved by the
Administrator if:. :

{1) In the case of.components another
appiicant or licensee requests to-use, the
Administrator has not yet reached a

_may specify, but not exceeding:25 years..

decision on the request for continued
use of the components: or

(2) In the case of components lying on
or in the seabed, the Adminis{rator finds
that such removal is not otherwise
necessary and that the remaining
components do not constituta any threat
to the envxronment. navigation, fishing,
or other uses of the seabed.

(¢} Consistency with programs. of an
adjacent coastal State. If the Governor
of any adjacent coastal State which has
an approved coastal zone managemeni.
program in good standing pursuant to "
the Coastal Zone Management Act of-
1972, as amended-(18 U.S.C. 1451 ot
seq.), gives timely notice to the
Adminisrator under § 981.330(d) of this

_part. -that an application is inadequate or-

inconsistent with the State’s coastal’

- zone management program orother

applicable State or local laws, the.
Administrator will condition any license
granted to make activities conducted
under the licensa.consistent with the
State’s ¢coastal zone management
program and other apphceole State and:
local laws, -

(). Prevention of znte;ference with
other uses of the high seas. Each license
will include such conditions as the
Administrator may determine to be
necessary and appropriate to ensure
that construction and operation of the:

‘OTEC facility or plantshipare-
- conducted with reasonable regard for

_ navigation, Sshing, energy producton,
scientific research, or ather uses of the

-high seas, either by citizens of the

United States or by other nations in
their exercise of the freedoms of the high
seas as recognized under the
Conventon on the High Seas and the
general principles of international law.
{e) Discharge impac:s.
(1) Each license will include such

. conditions as the Administrstor deems

necessary to ensure that discharges
from the O’I'EC facxhty or plantship will
act

(i) Slgmﬁcandy degrade the operation

" of another OTEC facility or plantship, or

(ii} Create a significant adverse effect
on the territoriai sea or area of national
resource jurisdicdon, as recognized by
the United States, of any other nation.

{f) Additional license condiiion for

‘QTZC plantships. Each license issued

for an OTEC plantship will contain a -
condition requiring that the licensee
comply with such reguiations concerning
movement and navigation of QTEC
piantships as the Coast Guard mav issue
under 109{(c} of the Act.

{8) Monitoring of license's activities.
Each license will contain terms or
conditions-requiring the:licensee:
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(1) To allow the Administratorto
* place appropriate Federal officers or

emplovees aboard the-OTEC facility or
plantship to wheich the license applies, at
such times and to such extent as-the
Administrator deems Teasomable and.
TIeCEsSaTy to assess comphance with
any terms, conditions, or regulations
applicable to the license, and to report
to the Administraior whenever-suci.
officers or: emphnyees ‘hdve resson 0
believe there is a fzilire tn comply;

£2) To couperste with such officers’
and ermpioyess in the perfoanance of
monitoring funchons; aod

(3} To mogitor-the epvirnnmental
effects of the spemnnn'of the-OTEC
facility :or plantship in accerdance with.
these terms aod conditions, .

(1) Diligenca. Each dicanse will

" contain:a candition that the licensee
diligently pursue the constroction and

_ operation of the OTEC facility ar |
plantsbip 19 wiich the licanse 4pplies,
‘as determined by the Administratar's
estimate -of .a reasanable schedule for
censiruction.and.operation,.based oz -
information submitted with the
application. The diligence conditica.
-establisted by the Administrator will
allow for reasonshle delay resulfing
from unforeseen circumstances. If the
Administratar determines thata .
licanses is ant pursuing diligently the
construction and operation of the OTEC
facility ar plantship to which he license
apphies, ar that the project has
apparently been abardoned, the -
Administrator will cause proceedings to
be instituted under section 111.0f &re
Act to terminate the license,

{0) Reports.and records. Each ficense:
will contain a condifion that the licerrsee
keep such records and report |, ¢
periodically to the Administrator such
information as-the Admimstratorfinds
to be necessary :and appropriater

{1) To-asgess compliance with
diligeace conditians-established mder
paragraph (k) of this section:

(2} To assess environmental impacts
of the OTFEC operations of the licensee
-and to develep mitigation methods; .and

{3) To comply with the reguirements
-of Federal law.and regulatics.

{j) [LS.-flag transpartation vessels.
Each licanse will cantain a condition
that no vessel.may be used for the .
transpoertation to the United States of
things preduced. processed. refined, ar
manufactured.at the OTEC facility or
plantship uniess such transportation
vessel is documented under the taws of
the United States.

{K} Foreign-flag vessels. Each hce'zsa
will contain a condition that, excertin a
sttuation invotving force majeure, the

- licensee ‘wifl not permit a vessel,
registered 1o or flying the flag-of a

" foreign state, méaﬂ at, toad or unload -

cargo at, orotherwise-utilize the facility
or-ptentship which is the subject of the
licemrse uniess:

(1) The foreign state mvotved has:
agreed, by specific agreement with:the
United States, 10- tha
jurisdiction of the United States over the
vessel and 7ts personnel while the vessel
is located within-any safety zone arourd
the facility or plantship established by
the Secretary of the departmentin.
which the:Coast Guard is operating,
puasuant to section 108(d} of the Act
an
. {2).The vessel owner oroperator-has -
designated an agent in the United States
for-receipt of service-of process in the
event of any claim or legal proceeding
resulting.from activities of the vessel-or
its personnel while located withx'n such
aafety zoge.

(1) Complicace with other Fedeml
law. Each license may contain
conditimes d by the
Administrator as necessary to agsure
the. commliancs af activities conducted
under the license with other Fedeeal
laws .and reguiations. Such canditians
wiil ibe based sipon the review .of and
comment upen the application as

.cangrcied by Federal agencies.and. \

departments under. Suapm Lof this
Part,

§ 581525 Mmm and
revision of license terms and conditions.

{ay MOAA rewiew. Periodically, at
intervals oot o exceed 3 years, the
Admimistrator will sondect a review of
each livensed OTEC fanility or plaatship
oreration in:conjanction with the
brensee to determine the meed, if any, -
for modification of license terms and
conditions.

(b»]Mam;ﬁram As the resuif of a
review ¢andncted mmder paragrapa {a)}
of this sectton .ar-at any other time, the
Adminiserator, after copsultaion with |
interested Federal and State
departments and agencies and the
licensee. and after an opporturity for
public commert, may maedify eny term
ot condition in:a Hrenge consistent with
the purpasesof the Act and this Part

{c).Reviszon,

{1) At:any tme during the term of 3
license, the Scemses may submit to the
Admimistrator a request for a revision of
a licemse.

(") The A:hmmsu'awr will approve
such requests for-a revision upon a
finding in writing that the license with
such revision would contnue to meet
the requirements of the Act.and this
Part.

{3) A change which would require a
request 1o :and approval by the

Administrator as:a revision is.any

change:

(i} Which wonid hawve significance fur
the findings comtained in § 981.470(a)
which wouid permit the Administrator
to refuse to tesue a livenses or ,

(ii) Which wouid result m-ownersbip,
construction, location ar operation of an
OTEC facility wr'plamtsiip contrary to
existing terms apd canditions én mhe
license. .

(d) Public notice and apportumty tn
comment. The Adrximisttarar will
publish in the Federal Registernotice of
each propssed modification, and of each
request far revisica, of a licerse term-ar
condition. Interested persons will he
allowed at least 30:days after
publication of the notice o0 -gubmit
written commenns to:the Admimsirator.
On.a case<bp-case-basis; the
Administrator will determine whether to
provide additional public participattan -
procedures, such as-comdncting an-
informel pubiic hewring in-a potentizily
affected adjecent coastal State.

(e) Notice to the {icemsee arrd to
Federad agenrcres ﬁmd udiacent coastal
States.

) TheAdmzmsh'atvrmﬂassue . j
written notice -of each propoged
madification. and of each propesed..

revision, of a license term or. ca.ndxunn.
jas.

(i) The hcensee. -~ '

{ii) Each Federal department or
agency with jurisdiction over.any aapect
of the ownemship, canstruction, ldcation,
or operation of the OTEC &cility or
plantship, which aspect may he affacted
by the propased muodification or
rexisiom and

. {iii) The Govemar of each adjacent

_ coastal State designated with respect to

the OTEC facility ar plantship imvolved.

(2) Each recipieat of the notice may
submit to the Administrator such written
comments-or recommendations
regarding the propesed madification or
revision as the recipient deems
appropriate. Each Federal or State
department oragency also may take
such actions as may be required by law.
If a Federal-ar State department or -
agency recommends that the propesed
modification -or zevisian not be
approved, it shall set forth in detaik:

(i) The manner in ‘which the proposed
madification .or revisian does not
compiy with any law or regulation
within its area of Tesponsibility; and

{ii) The manner in which the proposed
modificatien:or revision may be
amernded se as to bring it into
compliance with the law or regulation
involved.

(3) Each recipient of the notice issued
under paragrapa (e}(1):of this sectian
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will be allowed 30-days from the date of
issuance of that notice, or until the last
day of the public comment period
allowed nnder paragraph (d) of this
section, whicaever time period extends.
longer, in which ta submit written -

- comments and recnmmencaﬁons to the
Admmxstrator. ) . .

- (f) Iutfal degision. :

(1} After the closa of.the anportumty
for comment provided. in paragraphs (d}
and {e} of this section, the Admihistrator

. will initially approve or disapprove the.
proposed modification or zgwision. |

(2) The Administrator wdll publish
notice of the initial decision in the . -
Federal Ragister and provide written’ -
notice of the initial decision to the
licensee and to each Federal department

- and agency. and to the Governor of each

adjacent coastal Stats, to which notice __

wag issued undef paragraph (2],

{g) Aacepta.uca or objec:xan by
licsnsee.

(1) Thelieensee w:i} be deemed"
condusweiy to have accaptad the m:tlal
decision of the Admimisrator, if the
- licensee does notnotify the - - - -
" Administrator; within 38 days after -

* issuance of the writtex noticea to the- ¢~
licenses undes paragraph ({2} of this
. section, that the licensee cbjects.to the -
- initial decisiom. Any objection Hled by a
licenses must state; ic-writing: -

(i) Why the initial decision is Iegally

: inconsxstem.mth the-Act. aﬁhm Par!:

and :
{ii} Informnﬂan csncemmg a.ny ‘_ i
undertying factual issue deemed by tha
licensee to be necessary to the —
Administrator's decision upon the o
objection, :

© (2) The Adm!mstrator will pmm Uy
take action on any licensee's objection
which meets the requirements of :
paragraph (g)(1). If the Administrator. .
determines that there-exist one.or more.
specific and material issues of fact -
pertaining to the initial decision on the
proposed modification or revision,
which must be resoived by a formal
evidentiary hearing, the Administrator -
will provide for a formal hearing which

will proceed in accordance with Subpart’

E of this part, except that for the
purposes of & {ormal hearing under this
secton, references in Subpart E to:

(i} The “avplicant” will be-deemed to
mean the “licensee™:

(i) The "appiicau‘on" will be deemed
to mean “the modification or revision of -
the license”; and

(iti) ‘Isaua.nce transferor *enewal of
a-license” will he deemed to mean
modificadon or : revision of 2 license.”

(h} Fina! ac: tfon by the Administrator.

{1} After the close of the :’.O-qay period
described in paragraph (gH{1) of this
section, or after taking acton ort a

licensee’s objection under paragraph
{)(2),. the Administrator will take final.
action on the license modification or
revigion.

(2) The Administrator will implement
a license madification or revision by
igsuing an appropriate document
amending the license,

$381.530 Renewal of 2 license,

Each licensea shall have a prexerennal
right to renew a license subject to the

~ requirements of this part, upon such-

terms and conditions. and for such

.period of yesrs, not to exceed an

additional 10 years for each renewal, as

- the Administrator.determines tg be

reasonabie and appropriate:
§981.540 Transter of ficense, )

. Upon.application, 3 license issued
under this part may be Tansferred if the

—

' - Administratar determines that such .
transferis.in the public interest and that -

the:prospective transferee meets the
requirements. and the prereguisites to
issuance, of this part. When a lcenses .

-intends. to-apply for transfer of the

license; thedicensee and the prospective:
transferea shall consult' with the

" Administrator regarding applicability-of

g thsrequn‘ements of this partto. Lhe
. proposed. transier.

§ 981.550. Smpemubn. revocation.
tmﬁtaﬂon.nunquahmem oF surrender of
Beenae.

"(a) Suspenszon or rsvocat:an. i

; Whenaver a licensee fails.to comply
. with any applicable provision of the Act

ar anty applicable rule; restriction. or -

- licensa term or condition issued or

imposed by the Administrator under this

the Attorney General file an-action in an
appropriate United States district coure
(1) To suspend the license:or
(2) Ta revoke such license, if such

= . failure is knowing and continues for a

pericd of 30 days after the-
Administrator sends notification of such
failure by registered letter to. the
licensee at his record post-cxﬁca
address. . -

(B} Automatzc operaiion of bcense

- terms: The Administrator may provide -

in the terms of 2 licanse for automatic
suspension or termination of the licanse

- upon the occurrence of g fixed or

am’e"u-upon conditicn. event, or ime. In
Juch cases, judicial proceedings under
paragrann {a) of this secdomn are not
required to effect a susuensmn or

_ terminadon.

{c) Emergency crders. The

. Administrator may order the licensee to

cease or alter constuction or operaiion
actvities pending the completion of a
judiciai proceeding pursuant to

paragraph (a) of this section if the
Administrator determines that
immediate suspension of such actvities
is necessary to protect pubift heaith and
safety or to eliminate any imminent and
substantial' danger to the envitonment
ag recognized in any treaty or
convention ta which the Umted States is
a party.

(d) Relinquishment or sumnder.

(1} Any licensee may at any time,
without penalty, surrender to the

" Adminiscrator a license isaued to him., or

relinguish to the Administrator, in whele

~orin part, any right to conduct

construction or operation of an OTEC™
facility or plantsh.m“mc.udmg part or all
of any, right. af 'way which may have

- been granted in conjunction with such

license. However, such surrender or
rehnqmshment shall notreiieve the
licensee of any obligation or Hability = .

- established by applicabie law, or of any
- obligation or liability for actions taken

by him prior to such surrender or .

‘reliquishment, or during disposal or

removal of any components required to
be disposed of or removed pursuant to
this Part,

(2} I part of all of a right of way
which ia relinquished. or for which the

. license is surrendered, to the

‘Administrator.under paragraph (d)[i] cf ~
this section contains an eiectric. S
ransmission cable or pipeline which is
used in conjunction with another license
for an' OTEC !facility; the: Administrator
shail allow the other licensee.an
opportunity to add such right of way to
his license befors informing the

N Secretary of the Interior that the right of

. Part, the Administrator may request that -

way has beea vacated.

Subpart E—Formal Hearing
Procadures

$981.580 Formai hearing procedures.
(a}(1) General. All formal hearings

described in §§ 981.350 and 981.525 of

this part are governed by 5 U.S.C..534

~ through 557 and the procedures

contained in this section.

(2) Hearings held under this secton
will be consolidated insofar as
practicabie with hearings heid by other
agencies.

-{b) Decision to hoid a hearing.

" (1) Whenever, after holding an
informal hearing under § 981.340 of this
part, the Administrator determines that
there are one or more specific and
material {ssues of fact pertaining to the
application which must be resolved by a
formal-hearing, he wiil provide for a
formal hearing,

(2} Whenever. under § 981.325 of thig
part, the’Administrator determines that
there are one or mare specific.and
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material issues-of fact pertaining to the
proposed medification .or revisian to the
terms or:conditions-of the ticense which
must e resoived by :a formal hearing, he
wiil provide for a formal bearing..

{3} The record developed in.any. - )
formal hearing under thig paragraph will
be part-of the:basis for the
Administrator’s decision to approve or
deny issuanca, modification, or revision
of a license, as.applicable.

(e Asszgzzmentandmmmmave Law
Judge. Upoa deciding to hoid a formal
Rearing, the Adminigtrator wdll refar the
proceeding to the NOAA QOffice of
Admmzstrahve Lasw [udges for
“ assignment to an Administrative Law
Tudge (judge) to serve.as pre.‘ndmg
officer for-the hearing:

{4} Nogice.

(1) The Administrator-will publish
public notice of the formal heartng in the
Federal ‘Register at'legst 15 days before

the beginning of the hearing, and will
send written Trotice by Tegistered or
certified mail or by personal delivery to:

{i}'Each zpplicant

~ {fiY The Governor.of each adjzeent
coastal ‘State;

(iii) Each person who submitted
written commenis -apon the application
or testifted at:any prier informal hedring
on the application: and

- fiv) Each person who requests a COpy-
of the notice.

(2):Notice of :a formml hearing -will
inciude, among other things:

(i) Time and piace of the hearing:

© (i) The issues:in d:sputrwmhm o
be resolved din the fomnal bearmg;

(ifi) I‘hedne-.dme:inrﬁﬁng a written

» request fopanticipate i the hearingin

accordance with paragraphs (f}{2)-and -
{£)(3) of this secton: and

(iv) Reference to any priorinformal
‘hearing from which the issuesto be
determined arose.

{e) Powers and duties of the
administrative Jaw jadge. Tudges have
ail the powers:and duoties necessary to-
preside over the parties and proceedings
and to conduct fairand impartial -
hearings. as specified by:5:US.C. 5~
So7 and this sectisn, including the power

:(rm ‘Regulate the coarse :of the hearing
and the conduct of the parties,
interested mersons :and athers submitting
evidence, including:but not limited. to -
the power 4o Tequire the -submission .of -
part or all.of the evidencs i written
form if the judge datermines.a party will
not be prejudiced thereby.and if
-otherwise-in-accordance ‘with lave

{2) Rule upon sequests submitted in
accordance with paragraph (f}(2) of this
section lo:participate as-a-party, or
requests submitted in.accordance with
paragraph (£](3}.of this section'ta

—

pam:::p&te -ag-an interested person in a
proceeding, by allowing. denying. or
limiting such participation:

{3) Hold conferences in accordance
with paragraph (i).of this section for the
simplification.og, .if apprepriate,
settlement of the issues by .consent.of
the parties or to otherwgse expadita the
proceedings;

(4) Admmister:oaths and affirmations:

(5} Rule upon requests for, and isaue
subpoenas {or theattendance.and
testimony -of wiinesses:and tha
production of books, xecords..and other
evidence upan proper-application mnder
pamgrsph {p}-of this section:

{6) Rule on-discovery requests,
establish discovery schedules. and take.
or cause to be taken deposmons or.
interrogatortes:

(73 Rule onrequests for pmotective
arders itn pratect persons inithe
discowery process -from wnmine burden or
expensa, o Tor vther gnad cause;

(8) Bequire. at ar prior toany hearing,
the sphbwmisgion and exchangsaf .

evidence:
(9) Ruie npon.ofiers.of proaf.and

© - evidemeceandregeive,.exciude, and limit

evidence:as set forth in pacagraph (§)}(3)
of this sschom

(10} Inteoduce decumentary -orother
evidence into the record:

{11) Examine and cross-examne
witneszses;

(12)Consider and rila upun Totions,
procedural requests and gimilar
matters;

{13} T'ake such mewsuwres a8 tnay be
necesgary:(soch as ssaling ‘portions of
the hearingrecord) ‘to protect
information convisiing of ‘rade :secrets
or commercial.or financial information
which 8 privileged -or confidential;

(34) Schedule-the time :and place of
the hearing:(in:accordance with the
Act), or the hearing conference, continue
the hearing .from.day to day., adjourn.the -
heering 492 later date, .ora.different
place, and reopen the hearing at.any
time beiore issusnce of the :
recommended or initial decision. heving
due regazd for the convenience and
necessity of the parties:

(15) Estabtish rules, conzistent mth
apmitcable lawy, mr:nmdmwamge of -
thes pmce:edmgs and for the cogure of
the | in the interest of justice;.

(16) Striles testimaoay of 3 witness
refusing 10 Enswera:.qrestian;caled to. be

—_——

e

. {17) Make 'and e decisions in
conformity with this subpart::and

(18] Take any action authorized by the
rules in this:section:or in:conformance
with 3 U.S.C.:534 theough 557.

{f) Hearings: Perticipation.

(1) Parties to the formal hearing will
include:

{i) The NOAA General Counsel;

{ii) The applicant; and

(iii) Any other person determined by
the judge. in accordance with-paragraph
(£)(2) below, to be eligible to pacticipate
as a full party.

{2){) Arry person desu'mo ta -
participate as a party in a formal
hearing must submit a request to the
judge to be:adrmitted .as-a party. Such
person will be allowed to participate as
a party i the jndge fimds that the
interests of justice and a fair
determination of the issues would be

. served by granting the request. The

judge will give special consideration to
each request froma designated adjacemt
coastal State to participate as a party.
(1) Any request to participate asa
party must be submitted to the judge.
within-10 days after the date of mailing
or publication of notice of a'decision 1o
hoid a formal hearing under paragraph

" (d) of this sectinn, whichewaroccurs

later. The judge may entertain.a request
submitted alier the expiration of the 10
days. but sucha late séguest may be
granted.only upan an express ﬁnding:un
the record that -

(A}.Special circamstances .pusnfy
granting the.request;

(B) The imterests of jnstics apx a fair -

 determination:of the.issues wwould be

served by 'gramting the request; :

(C©) The ‘-req'uestot'has Tongented to'be
bound by all prior written agreements.
and stipulations:agreed to by the
existing parties, amd =il pﬂur orders
entered in the proceedings; and

(D) Granting the request willmot
cause undue delay or prejudice ‘the
rights of the existing partes.

(3)(@) Any interested.person who
desires 1o submit evidence.in a formal
hearing must submit a requestto the -
judge within 10 days after the date.of
mailing or publication of notice of a
decision to hold a formal hearing,
whichever ocours later, The judge may
waive the 10.day rule for.good cause,
such.as if the interested person. making
this request after the expiradon of the 10
days. shows that he lacked actual
knowiedge of the formal hearing during
the 10 days. and the.evidence he
proposes to submit may significantly -
affect the outcome of the proceedings,

(i) The judge may permit any
interested persoa to submit.evidence at
any formal hearing if the judge
determines that such .evidence is
relevant to facts in.dispute conc:
an issue being adjudicated, The-fact that
aninterested persen may submit
avidence under-this paragraph at'a
hearing does not antitie the .intarested
person ‘o participate in other ways in
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the hearing unless allowed by the judge
under paragraph (f){3)(iil) of this section.
(iii) The judge may allow any
interested person to submit orai
testimony, oral arugments, briefs, or to
cTogs-examine witnesses or participate
in ather ways if the judge determines
that the interests of justice and a fair
determination of the issues-would be
better served by allowing such
participation by the interested persom
@ Cemﬂcavan of issues, Whenaver a-
formal hesaring is'conducted pursuant to
this section. the Administratoe will--
certify the isgues for decision to the
judge and the formal hearing. will be
limited to those issues. .
- () Obﬁgauon to submit evidencs and
raise issues before a formal Aearing Is
heid, No party or intsrested person msy
submit evidence which was not.
submitted previousiy for the-
administrative record as gart of the
comment on the application for. -
issuance, fransfer or renewalofa. -
license, uniess. the judge finds that gded.
cause axists for the failurs to submit it

Good-cause incindes the case where the-

* person seeking to raise the new:issues.

or introduca new information shows.that:

~ the perscm could ot reasonably have:
ascertained the issues ormade the.
information available at a prior stage in_
. the sdministrativa process: or that the. .
.- person could not have rassonafly -
- .anticipated the relavanca or materiality
of the inforination sougnt ta be L
introduced.’ S . R
(8} Canferences. )
{1} At any tima the ;udga ccnsxders
appropriate, be may;.upon hisown
- motion or the motion of any party or =~
u:'te:resteu person, direct the parties and”
i1 lerested persons, or theirattorneyso -
meet (in person. by teiephone
. conference call, or otherwise] in a
- copference to considers
(i} Simplification of the issues;
(if) Settlements in appropriata cases;
- (iif] SHpulations and admissions of
fact, and contents and authennczfy of
documents;y -
(iv) Exchange of evidence, witness
lista; and summaries of axpec*ed
testimony;

(v} Limitation of the numberof e

witnesses: and .

(vi) Such other matters as may tend to
expedite themsposmon of the:
proceedings. :

(2) The mnrd wiil show how the
matters were disposed of by order and
by agreement in such conferences.

() Hearings: Appemce and
presentation of evidence. .

(1) Representative: A party or
interested person may appear at a
hearing under thig Part in person. by
attorney, or by other representative:

. evidenca will be at the judge’s

o
(2) Failure to appear. -
(i} Absent a showing of good cause,
failure of a party to appear at a hearing:
(A} Constitutes waiver of the right to a
hearing under this section;

(B) Consttutes consent of the party to .

the making of a decision on the record of-
the hearing; but .

(C) Will not be deemed to be a waiver

of the right to be served with a copy of
the judge’s decision.
(i) if a party fails to appear for 2

-.hearing, the judge will cause to be

placed in the record all of the facts
concerning the issuancs and service of
. the notics of the time and place of the

‘hearing.

(3) Evidencs.

ﬁ) The order of presentation of

discretion. | N
(ii) The testimony of witnesses, will be’

upan oath or affirmation administered

by the judge -and will be subject to such

- Ccross-examination 3a may be required

- for a full and true disciosure of the facts.
The formal rules of evidenca do not
appiy. but the judge-wiil exclude
evidenca which is immaterial, irrelevant,
non-probative, or unduly repetitious,

, Hearsay evxdenca is oot inadmissable -

.assuch. -

- {iii) If-a pacty ooyects»to thead:mssmn
ar rejection ¢ of.any-evidenca or to the-
limitation of the.scope:of any
examination or cross-examination or the
failure to limit such scope, the party
. muststate briefly the grounds for such
cbyecﬁmﬂulmgscn» egch ob;ecuon
wiil appear in the record.

(iv}-Formal excepticn to-an adverse
ruling is not required. .

{v) At anry time during the
proceedings, the judge may require a

- party or & withess to state his pesition

on any issve, and the theory in support
of such position. -

{vi) Upon the failure of a party or
interested person to effect the
appearance of a witness or the

- productorr of a document or other

evidence ruled relevant and necessary
to the proceeding, the jidge may take
lapprcpn'ate acten, as authorized by
ITwW. . RN R
(vii} The parties- may, by stipuiation,
agree upon any facts involved in the
procegdings and include them in the
record with the consent of the judge:
Written stipuiations saall be signed in--
accordance with paragraph (r)(2) of this
section., and spall be served upon all

. parties of record within the time period

specified by the judge.

(4) Authorsty of Jucge to expedite
adjugicgtion: To prevent umnecessary
deiays or an unnecessarily large record,
the judge may:.

(i) Limit the number of witnesses
whose testimony may be cumulative;

(ii} Strike argumentative, regetitious,
cumulative,.immaterial, non-probative,
or irrelevant evidencs:

(ili) Take necessary and proper
messurses to prevent argumentative,
repetitious. or cumulative crosa-
examination: and )

(iv) Impose such time limitations on

. arguments as the judge determines

appropriate, having regard for the
volume of the evidenca and the
importance and ccmp!exzty of tbe issues
involved:

(5) Argument. At the close of any
formal hesring any party shall be given
the opportunity to submit written
arguments on issues before the judge.

(8] Official nodce. Official notice may -
be-taken of any mattar not appearing in
evidence in the record, which is among
the traditional matters of judicial notice,
or concerning which the Department of

" Commerca, by reason of its functions, is
deemed ta.be expert, or of  non-

privileged document required by law ta
be filed with, prepared or published by a
government body, or of any reasonably
available public document The parties
will be given adequate notica, at the .
hearing or otherwise befare the judge’s’
decision, of the matters so noticed. and.
upon timely request by a party will be -
giveareasonable appormmty 0 show

the contrary.

(7) Record. (i} The ;udge or the
Administrator will arrange.for a
verbatim tape or other record of any
oral hearing proceedings. An official
transcript of the pmceedmgs will be
prepared and copies may be obtained
upen written request filed with the
reporter and upon payment of the fees at
the rate provided in the agreement with
the.ceporter.

(ii): The oificial transcnpt. exmbxts.
briefs, reply unefs. proposed findinga of
fact, requests and other documents and
papers filed wiil constitute the exclusive

- record for decision on the issues ~

concerning which the hearing was held.

(1ii} The record devaioped in any
hearing held pursuant tg § 981350 of this
part will be part of the basis for the
Administrator’s decision o approve or
deny the license.

(k} Interiocutory appeats. i

{1) At the request of a party or on the
Judge 3 own-modon, the judge may
certify ‘o the Administrator for review a
ruling which does not ﬁnaﬂy dispose of
the proceeding if the judge determines
that such a ruling invoives a controlling
question of law and that an immediate
appeal therefrom may materially
advance the ultimate disposition of the
matter.
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{2} Upon certification by the judge of
" an interlocutory ruling for review, the
Administrator will expeditiously decide
the matter, taking into account any
briefs in this respect-filed by the.partias.
within 10 days after certification. The -
Administrater’s order on an -
interlocutory appesl will not be -
considared the final decigion of the
Administrator except by operation of
other provisions in this section.

(3} No interlocutory appeal will lis as
to any ruling not certified to the
Administrator by the judge. Obyecﬁons
to rolings not cartified to the:
Admiristratar by the judge wiil be a -
part of the record and wiil b& subject to
review at the same time and in the same-
manner as the Administrator’s reviaw of
_the recommanded ar mmal demaxon of
the judge..- Co .

M Decxsmn. .

-(1) Proposed findings of fac.. ‘I‘he
judge will atlow each party-to fila with
the judge proposed. findings-of fact .
togatharmthasupporﬁngbnef o
expressing the reasons for such

proposals. Such proposals andbnem. o

mustbe-filed on. or befora the date
specified by tha judge. Such pmposals

the-record and to all authorities relied
upen in suppart of each proposal, Reply
briefs must be submitted within 10'days"

aﬂumwptafthqmpoaedﬁndmg;tq A

which thﬂy respond, unless. dm ]ndga
(2 Recamended decisiorr As soon

-" aa practicable, but normaily not later -

than-30:days afler the: doseofthsrecord
i the- the judge will-

evaluate the recard of the.formal <™
_hearingand prepare and filea - °

" recommended decision with the-
Administrator. The formal hearing must:
“ ba conciuded within 240' days after the.-

" publication of the notce of application: -

pu:snant 10 §$981.290(a] of this pan‘. K

. (3) #Inal decision. . :

fi) As soan as-prat:ﬁcable. but’
normally ot later than 30 days:aftee~ -
receipt of the recommended decision,
the Administrator will issue a final -
decision, The final decision may accapt
or reject ail or part of the recommended

’_deczsmn. S

(i} The Administrator will base thn ,
final decision upon the record aiready- .
mada, except that the Admmsa'ator
may issus orderss °

{A) Specifying the Hling of:
supplemental briefsior -

{B) Ramandmg thsmattertoajudga
for the receipt of further evidencs, or for
other assistance in the detarmirnation of
the matter.

(1if) With respect 0 hesnngs ta -
resolve material issues:of fact pursuamt
to § 981.350 of this part, the

- and'mailing addsess of the-person - - -
befora whan the deposition is' requested

Administrator may defer announcement
of his final decision on the findings of
fact until.the ime he takes final action
on the issuance, transfer or renewal of a
licansa. .
(m) Motions and requests. Motions
and requests must be fled in writing

: with the judge or must be stated craily

and made part of the hearing recard.
Each motion or request must stata the
particular order, ruiing, or acticn
dnsu'ed. and the legal and- factual
therefor.

(n) Witnassas and fees. Witnesses
subpoensed will be paid the same fees
and mileage, and in the 3ame manner, as
are paid for like services in the District
Court of the United States for the |
district in which the hearmg is located.

-(0) Depositions. .

(1) Any party. desiring to taks tha
deposition of a witnesa-shall make - -
application in writing to the judge.
setting forth the reasons why suck
deposition should be taken: tha tme'
whan, the placa where, and the name -

to be taken; the.name and address of

. each witness to appear for deposition:
and brisfs must refer to all portions of 7

and the subject matter concemning” which
each witress is expected to testify.
{2) Depositions may be taken arally or

upon writtery intarrogatories before- any -

person desigmated by the'judge. - -
{3} Such notice-as: the judge shall .

drder-wiil be given for the-takirig of a -

deposition, but this ordinarily will not

" be less than 5 dayy’ writtery notics when: -

the depositionris-to: ba:taken within the :

United States and:ordinarily will not e~

" less than. ‘Udays written notice when

the depositicn is to be takan elsewhera.

{4) Each witness:testifying upon.
depositicn will be swom and any party-.
will have the right to cross-examine; -

- The questions. propounded and.the

answers thereto, together -with ail
objections made, will .be reduced to
writing, read to the witness, signed by
the witness unless waived, and certiied

" - by the person presiding, Thereaiter, the

person presiding will daliver oz mail a
copy of the document:to each party.
Subject to such objectian ta the

- .questions.and answery as were noted at
the time of taking the deposition.whica

would be velid were the witness .
personally present and testifying/such.

_deposition-may be resd and offered in -

svidence by any party taking it as
against any party who was present.or

* rapresented-atthe taking of the .

deposition or who had due notice .
thereof,

(p} Subpoenas A party may request
the-judge to issue or the judge on the
judge’s own motion may issue a
subpoena for the attendance and

testimony of witnesses-and for the
production of documentary or ather
evidence. Applications for subpoenas
must be (n writing, and must specify the
general relevance and reasonable scope
of the evidencs sought to be produced.

(q} Extension of tUme. The time for the
fling of any document under this section
may be extended by the judge ifs’

(1) The request for the extension of
time is made beiore or on the finai date
allowed for the filing; and

(2) The judge, after giving written or
oral notice to and considering the views
of all other parties (when practicable),
determines that there is good reason for
the extension.

(r) Filing, subzmssxon and service of
documents..

(1) Whenever the regulaticns-m this

' suDpart oran order issued hereunder

require a document to be filed within a
certain period of Hme, such document
will be considered filed as of the date of
the postmarik, if mailed, or {if not

... mailed) as of the date actually deuvaed- :

to the oifice whera filingis required.
Time periods will begin te-run on the

"day following the date of the document

or event which begins the time period.
. (2} All submissions must be signed-by
the persen making the submission. or by

 the person’s attorney or other authorized

agent or representative.: . .

{3) Sarvica of 2 document must be
made by delivering or mailing a copy of
the document to the known address of
the person being served..

{4) Whenever the reguiations in this:
Sabrart require servica of'a document;

- such service may effectively be made on -

the agent for tha service of progess oron

the attornay-for the person to ba served.
(5) Refiisal of service of a document-

by the person to be served, his agent; or -

attorney, will be deemed eifective

servica of the document as’ of the date of -

such refusal, -

{8) A certificate of the parson serving
the document by personal delivery or by
mailing, setting forth the manner of the
service, will be proof of the service.

§ 981,570 EX parte communications.
(a) “Ex parte communication' means
an oral or written communication not on

the public record with respect to which

reasonabie prior notice to all parties is
not given, but does not include requests
for status reports.

{b} Except to the extent required for
disposition of ex parte matters as

_ authorized by law, upon assignment of &

matter to an administrative law-judge
and until the finai decision of the -+
Administrator is effective under these
regulations, no ax parte communication
relevant to the merits of the proceeding
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shall be made, or knowingly caused ta -
be made:

(1) By the judge or by an agency
empigyee invoived in the decisional
process of the procseding to any
interested person outside NOAA: or -

(2) By an intarested person outside
NOAA to the fudge or t0 any agency
empioyee involved in the decisional
process of the proceeding, -

[c} The judge may not consult'any
person or party or a fact in igsae uniess:
on notice and cgpommxty for all parﬁes :
" to participate.

(d} An agency employee or mdge wno _

makes or receives a prohibited
communication rmst placs ixx the
hearing record the comgrmication and
any response thereto, and the judge, or
Administrator, as appropriate, may take.
acHomrin this respectronsistent witle ..
these regulations; ﬁzeAch and 5US. C.
358(d}yand 557(d}." -

(e} This section doetnot spply-ta -
communications to ar fromy ther attoemay
. representing the. Administrator {n the
proceedings (agency repms&ntative}. o
However. the agency represestative -
mAY Tot participate or advize. in the- :
initiak or recormmended dectsion of the
judge or the Admmistracor's review
thereof except as witress cr-counsef ix.
tha. pmceenmg.m: accordance: mth. th,eser

requiaticns.

3(09] Pmsnpba ® through. (d}cm this.
section do not apply to communications
concerning national defense or toragn
pohcymatten.Sm‘:h Ex.Pma "

(i} On national diafem& or foraxgn
policy matters to or from an agency
empioyee; or

(i} From empioyees of the United
States Government involving intee- ..
governmental negotiations;
are permitted if the comramicator’s.
position with respect to thoss mattars

cannot otherwise be fairly nresented fcz‘

reasans of foreign poiicy oF mmunxi
defense. .

(2) Ex Parte commiznications sabjecs -
to paragravk (£} of this section sball be
made a-pert of the public record to the
extem that they donotincinde -
infcrmadon Gassified pursaant to -
Executive Order. Classified informaiion
shall be incinded in & classified portion.
of the reeard which shail he avaiiabie
for review only i accordancs with
applicapie law., -

Subpart F—Enfarcament Procadures:

$981.580 General
(a) Purpose and scope.
(1) Sectfom 302 of the Act amthorizes:
. the Administrator to assess a civil
penalty, in amr amoumt not to exceed
twenty-five thousend doilars. {(325.000) -

for each violation, against any person

found to have-committed am act
prohibited by secton 201 of the Act.
Each day of a continuing viciation is a
separata offense.

. {2} Secton 111 of the-Act describes
the circumstances under whica the -
Administrator may suspend or terminate
a license, or seek revocation of a
license, for violaticn of the-Act or of any

_ regulation, restriction or candition .

issued under the Act,

{3) Section 302 of'the Act authorizes

the Administrator {a issus orders
directing anry person subiject to section

-301 of the Ac? to compiy with the Act, or

any rule, regulation, order, license, term;
or condition issued under the Act.
Sectdon 302 alse anthorizes the

" Administratorto bring a civil action for
* . apprapriate reifef, inciuding temporary

or permanent injunctive reliey, tq halt Ot‘

- redress any such violatfon.

(4] Section 110 of the Act anthorizes
‘the Administeatar toplace observers ox

. ocean thermal evmergy conversicn :
facilitfes and plantsnips licensed under
- _the Act to monitor compiiance'and

" environmeriat eﬂ’ectsot acHvities under

the Hcenge:

(5} Sectorr124 of the Act describes
the circumstarnces ander whick a person
may bring & civil action againstan
- alleged viclator or against the -
Administrator for fdilure to performa
nondiscretionary duty, and directs. the:
Administrator to (ssue regulatons
govercing procedures prerequisite to

suckr a civil actorn. .

{8} The regulations in this Subpart
provide-uaiform ruies and procedures:
for the gssessment of ivil pernitfes
{33 981580 and 987.500 of this parth

. establisiment of Hcense sanctions -

(§ 981.510 of this part); issuance of
compilaznce orders (§ 981.820 of thts
part); placement of observers om or i
OTEC fzeilities and plantships ~

(8 mssodtm:m}-andthegzvmgor

advance notice of privatecivil acziona
(3 581.840 of this part).
{b) Filing and service of documents.
(1) Filimy and service of docoments
ired by this Subpart shalf be iy

" accordance with §§ 981.530(r) and

981.158 of tig part The methkad for
computing Hmre periods set forth in -

- §§981.580(r} anrd 981.138 of thig part

aiso applies (o any action or event, such
a8 payment of & cvit peraity; required

- by this Sabpart to take place withir

specified period.of time. -

{2} I an oral or written request is
made to the Administrator within 10
days after the expiration of = ime
period established m this Subpart for

. the required filing of documents, the

Administrator may ermit a late filing if
the Admimistrator finds reasonable

-

grounds for an inability or failure to file
within the time period. All extensions
wiil be in writing, Except as provided by
this paragraph. by §981.530(b] of this
part ar by order of an administrative

- law judge. no requests for an extensmn

of ime may be granted.

§-9a1.590 Asgassmant procedure,

(a} Nodce of violation and assessment
(NOVA)

{1} A-Nofice of viclation and
assessment (NOV A} will be issued by
the Administrator and served personaily
or by registered or certified mail, return
receipt requested, upon the person
alleged to be subject tg a civil penalty-
(the respondant). A capy of the NOVA
will girnilariy be served upon an -
affected ticensee, or the ownmerofan
affected vessel (defined in paragraph {{}
of this section}, if the licensee or owrner
is not the respondent. Although na .
specific form is prescribed. the NOVA
will contain: -

(i) A concise statement of the facts
believed to show a viciation;

(ii}.A specific reference to the

.provisions of the Act, reguiaticn, license,

or ordar allegedly violated;
(iii} The findings and conclusions:
upon whick the Administrator based the

"propased assessment; and’

“{iv) The amount of penalty pmcsed :

. to be assessed.

(2) With respeet to the amount of civil
penalty, the Administrator will take into

" account miormation available to the

agency concerning tie nature,.

ciredmstances, extent, and gravity of the -

probibited acis committed and. with

. respect {0 the-respondent, the degree of

culpability, any history of prior offenses, -
amhty {0 pay, and such other mattess as
justice may require.

{3} The NOVA may aiso contain an
inital proposal for compromise or
settlament of the case. The

-+ Administrator mey also attach

documents which ilhuminaie the facts
believed fo show a violation. The NOVA
will advisa of the responde=t’s rights at
that point in the proceeding, dngd will be
accompanied by a copy of regulations
governing civil enforcement procedures,
this Suopart. and the applicabis
provisions of Subpart E of this part.

(b} Procedures upon receipt af a

'NOVA.

{1) The respondent shail have 3C days
from.receipt of the NOVA in which to
respond. During this time the responcent
may:

{i] Accept theé sroposed penalty or
compromise penalty, if any, by taking
the acdons specified in the NOVA;



-, 39416

~

"'~ section. if the Administrator-does aot.

cause, grant an additionai extension

Fedex;al Register / Vol. 46, No. 147 / Friday, .July 31, 1381 /

Rules and Regulations

(ii} Seek to have the NOVA amended
or modified a3 prescribed in paragraph
(B1(2) of this/section:

(iii} Request a hearing, as prescribed
in paragraph (b)(3) of this sections

(iv) Take no-acdon. in which case the
NOVA becomes final in accordance

- with paragraph (¢} of this section; or
" (v) Request an extension of the time
allowed to respond to the NOVA under
. paragraph (b)(3) of this section. :
Options (if), (iii), (iv) and (v) above may
also.ba-exercised by the-affected -
_Hcenses or the- ownex-cfa.n aﬁectad
vesgel, '

{2) The msoondent. the aﬁ’ecﬁed
Ticensee, or the-owner of an- affected '4
_vegsel, may seek amendment or -
“modification of the NOV A to conform to

-the facts or law g3 that person sees-them:
by notifying ther Admimistrator at the -

(7) The Administratar may, in the
Administrator’'s discretion. treat any
communication from a respondent, an
affected licensee, or owner of an
affected vessel as a request for a

secdon..

(¢} Finaf demsmn.

{1} If no request for hearing i is. ﬁ.led
under paragraph (b)(5] of this section.-
tha NOVA: becomes effective and
constihntes the final decision and order
of the Administrator on the 30th day
aftsr servica of the NOVA, or on tha last
day of any delay period granted under

. hearing under paragraph (b)(s] of, ttus

*'§ 981L.580(b)(2) of this Subpart or

thone mnber or address sueczﬁed v

in the NOVA. Whers amendmaut ar."

modification is sought, the--

- Administratop-will sither amend ths

NOVA or deciine toamendit, and '-vnn

so notify the respandent, aifected:

: licenaee or owmer, ag appropriata,.

(3} 'I‘he'rupondmt. affected llmnaea

or awner of an affected vesssl may, .. ..
. within tha 30-day perind._spedﬁed.in:. .

paragraph (h)(1) o1 this. secdon. request,
—an extension of time to respond. The.

Administrator may grant an extgnsion of

" up to 30-days, wnless the Admiriatrator. ~

determines that the requestor could, -

- . exarcising reasonabie d.hgem:a prepars

aresponse withizn the-40-day period.
specified in parag'aph (b)[l) orﬂm'

respond to the request within 48 hours

of its receipt by the Administrator; the- >
request will be-granted automatically for
t!mextensmnrequested.up toa - ¢
maximum of 30 days. A talephone -
response to the request within the 48— -

. the assessment becomes effective aa the -
.. -final decision and order of the .
. Administrator under paragraph (c} of

" paragraph (b}{3) or (b)(4) of this section.
(2) If a request for hearing.is filed in
accordanca with paragraph (b}(5) of this’

secton. tha-data of the final decision -
g:lgpbe aspmwdadmi 981.800 of.this
-(d}) P’ayment of ﬁnal assessment.
(1) Respondent shall make full -
~ paymant of the civil penaity assessed :
" within 30 days.after the date-upon whick

- this sectdon or § 981.500(k] of this part"

" ar, if judicial review of the assessment is
initiated under section 302(b] of the Act

during the-30-day period. within 10 days

- . after the appropriats court has entered

final judgment in favor of the:-

- . Admimistrator, unless themurt’s ordar- -

provides otherwise: Payment shail ba

" made by mailing,or delivering ta the

Administrator at-the address specified

"7 in the NOVA & check or money order
" . made payabla in United States currency

in the amount of the asgessment to the
“Treasurer of.the United States.”

*{2) Upoa any failure to pay the civil
penalty assessed..the Administrator -
may request the Attorney General of the-

" United States to recover the amount

hour period will be cansidered effective. -

esponse, and. wiil be faﬂuwed by
written confifmaton.

-(4) The Administrator may, for good

beyond the 30-day period snemﬁed i
paragraph (b)(3) of this section.- - -
{5) If the respundent. the affected:

" Heenses, or the owner of an affected
vessel wishes a hearing, a written and -
dated request sheil lte- served, either in
person or by certfied or registered mail,
return receipt requested, at the address
specified in the NOVA. The request .

- ghall either attach a capy of the relevant.

- NOVA or refer to the relevant NOAA
case qumber.- ‘

(8) Any denial, in whole or in part. of
any request under thig section which is
based upon untimeliness will be made in

woiting.

—

asgessed in any appropriate district
court of ’Lha United States, or may take

- action under paragraph (e) of this

secton. In any court action under this

B paragraph (d)(2), the validity and -

appropriateness of the final order
imposing the civil penaity is not subject.
{0 review.

(e} Compromise of civil pena!ty

(1) In the Administrator’s sole
discretion, the Administrator may.
compromise, modify, remit, or mitigata,
with: or without conditions.any civil
penalty which has.been imposed under.
this Subpart, or which is sublect 0
impaosition. ~

{2) The compromise authcnty of the .
Administrator under this paragraph (e] .

- is in addition to any similar authority-

provided in the Act or in these -
reguiations, and may be exercised either

upon the initiative of the Administrator -

or irrresponse to a request by the
alleged violagor or other interested
persom -

(3) If the Administrator acts under thig

paragrapi (e) prior to isauing a NOVA
or after a final assessment becomes

" payabile under paragraph (d) of this

gection, the Administrator will prepare a
document indicating the reasons. for the-
action taken and citing this paragraph _
and section 302(c) of the Act ag
authority, Once the case has been
assigned for hearing under § 981.800(a).
of this part, the Administrator wiil,

. except in unusual circamstances, defer

any compromisa action under this

paragmph[e) until the administrative :

law )udge rendered an initial

-decision in the matter. Neither the.

existence of the compromise authority of

. the Administrator under. this paragraph.

(e} nor the Administrator’s exercisa
thereof at any timae changes-the data .

.upon which an assessment becomes

final or payable.

“(f) Application of thmsacnan o
lcensees and vessel ewners. o

(1) This section applies {o-affected:
licensees. “Affected licensee” means the
holder of a license issued under this Part
which licensa may be subject to.
sanction as a result of dvil penality.
proceedings under thia Subpars:

(2) This.section alsc appiies to owners:

. of affected vessels. “Affacted vessal”

means any vessel of tha United States
that. under section 202{e) of the Act.
may be liable in rem for any civil
penaity assessed as a result of civil -
penalty proceedings under thia Suopart.

§981.500 Hearing and appesi procadures.
(a} Beginning of hearing procedures..
Following receipt of a. written request.-
for hearing timsly filed under -
§ 981.580(b) of this part, the
Administrator will begin proeedures:
under this section by.forwarding the
tequest, a copy of the NOVA, and any -
response thereto to the NOAA Offica of
Administrative Law Judges, which will
docket.the matter for hearing, Writtea
nodca of the referral will be given

. promptly to the respondent, the affected

censee, and the cwner of an affected
vessel Tif the affected licensee or owner
is not the respondent), with the namse
and address of the attorney representing
the Administrator in the proceedings
(the agency representative}. Thereaster,
all pleadings and other documents shall
be filed directly with the NOAA Office
of Administrative Law Judges, and a
copy shail be served on each party.

(b) Ex parte communications. Upon
assignment of the case to an
administrative law judge, and until an
assessment or other action on the matter

-

[

Yo
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becomes effective under these
regulations as the final decision of the
Administratar, ex parte communications
are governed by § 981.570 of Subpart E
of this part. However, § 981,570 of this

- part will not be interpreted to diminish

the Administrator’s compromise
authortty under § 981. 590(e) of this
Sabpart,

. (¢} Duties and powers of judge. -

(1) To the extent consistent with this
Subpart. the administrative law judge-
hag all powers and rasponsibilities-
"enumerated in § $81.280(e) of Subpart E .
"of this part; except that paragraph (e}(2}
" "thereof does.not apply. Instead. the

judgehas the' power to rule-or-a :equast
to participate as aparty imthee - _
proceedings by allowing, denying, or
limiting such participation. except that
the respondent. the affectad licenses;

- the-ownes of axr affacted vessel and-ther
agency representative will bspamas.
The judge will, prior to mling ona

- request to be admitted asa partys- - -
ascertain the views of the other partfas

- and-base the ruling o whetber the: -

initial decision and certifies the recard
under paragraph (i)-of this secton, the
judge may require submission of a copy
of the agreement solely to assure that
the judge’s consideration of the case is
completed and {0 order the matter
dismissed on the basis of the agreement.
(g} Interiocutory appeais. Appeals of
interiocutory rulings by the judge under
this subpart are governed by -
§ 981.580(k} of Subpart E, except that -
objections to rulings not certified to ths
Administrator by the judge are subject
to review at the same. time and in the
$ama manner as tha Administrator’s
review of the initial decision of the.™
judge upon any appeal therefrom undet

" paragraph (j] of this section..

(h) Proposed findings and

* conclusions.. Unless a different schedule

request is-from a person who could be-~ :

--directly and adversely affécted by:the-
final decision and who may contributg * -
._materiaily to: the dnposmon.m tha X T

“proceedings. -

(d} Pmapazzan by pames.
".(1)-The responaent. the.aﬁ‘ected

hcansee. the-ewner of am-affected’. . -

" esgel, the agency representative. and:

- to the extent permitted by the-judge-any -

. other party, may appear in person, by .
" counsel or by other representative, and
may examine and cross-examine . -
witnessesto-the axtent required fora.
Fall and true disclosure of the facts,
preseat documentary or other evidencs

. in support-of that party's case o' = -

defense. and conduct oral argument-at °
the-cloge of testimony. This paragraph
shall zot be- mterpreted to diminisithe

" render a writtén mitisl decision upon S

" powers and duties of the-judge pmwded ,

_inparagraph (¢} of this-section.
(2) Failure of any party to appesr at |
tha-hearmg wﬂl ba deemed a waiver of

the right.to 2 hearing and consentte the -
making of a decisionr on: t.he recard of the-

hesring.. -
(eJ.Aapeamnce and presemazmn af
evidence.-Appearancea and the
prasentation. of evidence are govemed
by § 981.580(j) of Subpart E of this part.
(f} Settiements. An agreement. bv
respondent and the agency- -
. representative to settie the matter, if
fled before an assessment ar other
actionrin the case becomes effectve
under these reguiations aa the final.

‘decision of the Administrator, wiil

terminate the proceedings and vacate
any initial or administrative appeilate
decision issued, However, if sertdemernt.
is reached before the judge submits the

ig establidhed in the discretion of the
judge; the-parties must fila any proposed
findings of fact and conglusiors of law, _

_together with supporting briefs, within
. ‘30 ddys after the judge closes.the -

hearing, Any reply-briefs must be
submitted withim 15 days after recexpt of
the proposed £ndings and conclusions -

* to which they respend, uniesa the judge

sets a different scheduls. .

() laitial deciston. " . " -' R
record; the decision will be deemed to

" (1)After gxpzration of the penod

..provided in paragraph (k] of this secnon,'

for filing reply briefs; the judge will

the record in the case; '3em'ng.fcnb:'
{i) Findings and conclusions, and the

| reasons or basis. therefor. on afl material
. issues of fact,law, or discretion

presented on the'record. [ detemmng
the amount of a penaity assessment, the
judge-is not bound by the amount
proposed or asgessed in the NOVA, or
elsewhere, but will decide tie matter de

_novo, stating the reasons in view of the

factors set forth in section 302(c)(2} of
the Act.and § 981.530(a)(2) of this
Subpart -~

(i) Reasons for the rejection of .
findings and conclusiong pmposed hy
the parties; © _

{iii] A statement of faca ommal]y

_ “moticed and relied upon in the decision,.
- if the parties-have not previously.! been .
~ advised of guch notlee: and. :

" {iv) Such’other matters as the Judge
considers appropriate, including
recommendadons, if any, regarding
license sanctions and forfeiture actions.
(2) The judge will submit the initial

" decision to the Adminisator, serve

copiés on the parties, and transmit to
the Administrator the record of the
proceeding together with a certification
to the effect that. to the best of the
judge’s knowliedge and belief, the record
is a:compieta and accurste compilation

-. of all.evidence and other documents.in

- thereon, and the reasons or basis. =

the proceeding, except in such.
particulars as are specified.

() Appeals.

(1) Any party may appeal the initial
decision of the judge by fling a nodce of
appeal with the Administrator within 45
days afterthe date of the initial

" decision. The notice of appeal shail

concisely state such exceptions as the

_appellant takes to the initial decision . .

and shall contain citationis to the record
or other authority relied upon. The-
appellant shall serve a copy of the -
notics of appesl on each other party.
(2)(iT The Administrator will decide-
the appeal apon the record already
made; ‘except that the Admmxstmtor

. ‘may igsue orders:

{A) Specifymg the filing of

- supplemental briefs; or + -

(B} Remranding the matter to an-
administrative law judge for receipt of
further evidence or other assistance in
the determination of the matter:

(ii) The decision of the Adzmmatrator

"will-be in writing and will state the

reasons for accepting orrejecting the
exceptions-taken by the appellant. To
the extent the Administrator's decision
is silent as to a material issue of fact
law, or discretion presentedion the -~

adopt the findings and conclusions

thereior, contained in the mmai
decision.

. (k) Final decisiom

(1) Unless a notice of appeaI is timely
" filed in accordanci with paragraph (j) of
this section, the initial decisicn of the
judge becomes. effective and constitutas
the final decision and order of the
Administrator on the 45th calendar day
after the date it'is rendered.

{2) If a natice of appeal is timely filed
as provided in paragraph (j] of this -
section, the Administrator's decision
becomes effective and constitutes the
final decision and order of the
Administraior on the date the decision
is-issued, or as otherwise specified by _
the Administrator in the decision.

(3} Payment of any assessment which
becomes final under this paragravh (k}.
shail be made in acgordance with-

§ 981.330(d) of this part. -

(1} Application of this section to
licensees and vesse! owners. The
provisians of this section appiy to:
aifected licensees and owners of
affected vessels, as defined in -
§ 981.390(f).

§981.610 Licanse sancHons.

(8} Appiication of section. This
section governs the suspension,
revecation, termination or modification
of any license issued under this Part jor
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+ failure to comoly with any provision of
the Act, or any regulation, arder; license
condition or. restncnon issued under the

- Act, )
(b) Bagis for sancdans.
(1) The Administrator-may act under
- this section with respect tg a licensa
issued under the Act ifs * ;- o
" (i) The terms:of the license csll for--

. Suspension op términation of the license . .

- upon the occurrencs of a fixed or-agreed
upon condition, event or time-and the -
.Admigisirator determines that such- - -
condiucn.evenwtim bas ou::ured.

(ﬂ) The Admm:strator detenmnaa i

amdam:e with paragrapi (d){2)(ii) of- -
. this section that immiediate suspension
of ths licanse; or immediaie suspenm;a

ormodzﬁcadonaianyacﬁvzty
license, i3 necessary;.or - K
: [@Anappmpnntswu:tiaauuan -
orduoimgmonumecaﬂnnmm
-respect to the licensa,. -
(Z}MAdmnnuam:mysnspmda

licensa in dccordanca with paragraph: - ‘v

.(b)(1} and the othar provisions of thia: . -
section, on the basis that the licensea.

has failed to-pay any penaity
Act, The licensa may.ba raingtated. by " .

aﬁmaﬁveordaraf&ammwr .

on.receipt. as. pmscnbed ior paragraph

' (d)ofthissecﬁnn.oi payment of the-

-

-current reguiations of tha Departmant of

the Treasury as to lata payments-of

', amounis due'the Government, mputed

from the date payment frat bamm.s_

overdus, or upon full payment.in. -
" accordancs with any appheable conrt

- order, of tha fine imposed.. L

(¢} Nature of sanctions.In the - |
Administrator’s discretionand. subject
‘to the requirements of this. section,, 'Lha -
Administrator may taks any of the
-following actions or combinations
. thereof with respect to a license issued
under the Acs

(1} Ravoka the license:

{2) Suspend the license or any a.ctiwty
under the license, sither for a-specified
period of time oruntil certain stated
requirements are met, orboth:- -

(3) Modify the license, for example-by-
imposing additional conditions and
restrictions in order to aid futurs
enforcement effortssor

(4) Tecminate the license m -
accordance with the pmsxcns of thia
Subpart.

- (d) Notice of license sanc:mn.

(1) If the Administrator determines, an

the basis of avaiiable informadon, that

- the licensee is not in compliance with
any applicabie provision of the Act. or-
any reguladon, order or any license
condition or restriction issued under the-

-

. Summartzing
“therefor, that s-ud1 .acton is necessary .

. Act, the Adminigtrator may issue the -

licengee a notica of license sanction
(NOLS) stating that the Administrator.
‘has requested the Attorney General ta.
file z1x actton in an appropriate United

" States district court; seeking a sanction

against the license involved. The NOLS -
will state the sanction proposed by the-
Administrator to be imposed as '
pravided in paragraph (¢} of this section,
and the basis therefor and wilt advise
“that -of ther NOLS does not

the Administrator from taking,

" at any time; any other enforcement

action under sectior 302 ar any other -
apphcable_ provision of the Act. E

" (i} If the Adminfstrator expects to seek -
revocation of the ﬂxznxe. the NOI.'S will

" advise that

(A} the violation sat fnrth in t.hs
NOLS cuntinues for a period of 30 days
ffom the date of issuing tha NOLS: the .

- - Administrator may request the Attornay |
" . General to seek ravocation of the license

in an agprupnate United States distm:t
court: -
" (B} Tha lcensee ma'g.thhm sudays.

- after the date of issuing the NOLS,

ameda . .
or fina impasad, under section 302 of the - mbmmm“dmmmmﬁ

mmplianca: and-
{C) If the-Administrator dete:-mmes.

on the basis of evidence submitted. -

.durivg the 30-day period. that the

- penaity assessed. togethee with intecest. . SC2nSes has complied. the

* Administrater mIf nat seak mvucaﬁcn K

of the Jcense: -
(i} ‘I‘heAdnnnistmtormay o
immediately suspend the license cr. -

~

- suspend or modify any aa:wtymdez_'
- "the license pending commpledion of
* fudicial proceedings nnder sectton 111(a)
© of the Actif the Administratorfinds, -
" and issues an emergency order

the firding ard the basis

to-_

{A) Protect public hea.lth and safety;
or

{B) Eltminate imminent and

. substantial danger to the environment.

(iif} If the Administrator acts under
paragraph (d){1)(ii} of this section, the
Administrator will serve the emergency-
ordar in the manner descibed in.-
paragraph (d)(4} of this section. and witl
seek to expedita judictal proceedings.
 (iv) The licensee mayr’equest the
Administrator to review any emergency
order issued under paragraph (d}(‘l)(h} of:

dminigtrator-will

© thig section. The A,

determine whether any review of the -
emergency order should be gramted, and-
whather any review granted wiit be in-

. the form of ax informal or formal .

hearing, The Administrator’s granting of

. .. a review will not change the effective -

date of the emergency order unless the
Administrator specifies such a change in

writing when granting the rewewof tha

_emergency order. "

(2) If the Administratar determifies, on
the basis of available information, that
the licenses is not in: compliance with -
the license. and if the license pravides:
for a license sanction on the basis of.
such failure to comply, the
Administrator may issus a NOLS setting
forth the sanction to be imposed and the
bagis therefor. If an opportunity for a
hearing is provided by paragraph (e} of
this section..the-NOLS. will advise that
the. licensee has 30 days from recaipt of
the notics in which to request or waivea -
bearing. The notica wiil further stats the
effective date of the sanction, which will’
not be earlier than 30 days after the date |
of the.notica excapt as provided in-

' paragraph (d.](i)[‘u’) of this section or m.

the license. i a hearing opportunityis -

vpmvxdedandahearmgmnquestedina o

timely manmer, the sanction becomes- .
effective undar paragraph (h) of thm.
sectinn.

(38) ifa Uu:tted States district court
issues an order cailing fora license -
sanction, the Administrator will !saua a
NOLS setting forth the sanction to be -

_ imposed and the eifective date of the ™
sanctian. The NOLS wiil advise that an:

appeal of the district court’s orderwill . .

not stay the taking effect of the sanction;

unless provided: otierwige by ths-cmn‘t
(4) The NOLS will be served- -

. personally or by registered or cardﬂed.

mail, return rgcexptrequeated. on Lhe s

lcensee..

(e Oapomxmty for lzeamrg ofan -

. NOLS issued under pumgmpb (d){.’.’} Cf '
 thesection. . .-

“(1) Tha lu:ensae has 30 days from.

- receint of the NOLS lorequeata.heann'g

with respect to an NOLS lsgsued under:

" paragraph (d)(2} of this section.

However, no hearing is required with
respect to matters previcusiy .
adjudicated in an administrative or  ~
judicat héaring in which the licensee has

" been given notice and has had an

opportunity to participate.

(2) If the licensee wishes a hearing, a
writter and dated request shall be
sérved on the Admimstrator either in
persan or by certified or registered mail,
return receipt requested; at the address
specified in the NOLS. The request shail
either attach a copy of the relevant

NOLS or refer to the reievant NOAA

- case qumber, .

(3} oo hearmgmrequn'edbyor :
requested under paragraph (e)(1) of this
secton, the Administrator may -
nonetheless order a hearing if the
Administrator determines that thers are
material issues of fact, law or equity to
be further expiored.
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(4) The Administrator may 2001y to
the adminiegrative law judge for an
interim order susne'mmg the licease, or
suspending or modifying any acdvity
under the license. pending compietion of
proceedings under this sactica if the
Administrator serves prior agdcz ai. the
anpucanon for an interim arder on the
licensee in the manner descibed in
paragrapn (d](4) of this section. The.
judge may issue an interim order
consistent with the purcoses af the -&ct.
uniess preiiminary evidence oresented.
to the judge indicatas a likelihood that
the licensee will prevail in the matters at
issue.

(5) If the license provides-an eﬁ'ec:ivar ‘

date for the sanction. a request for-
hearing will not dalay *he efectiveness
of the sancrion, axcevt 1o the extent -

extanded by the Administrator for goed

c3use showm

(f} Hearing and f initiad decision. I a-
timely request for a hearing under
paragrapa (e)(1) of this secton is
received or the Adminisirator orders'a |
hearing under paragrapi (2)(3} of this.

' sections the Admiristrator-will appoint 2
Hearing oificay ‘o hearthe matier ami
render an initial decision,

(8) Appeais.  _..
"(1)-Any party may anoeai the mzti.al

decision of the hearing oifces by filing a.‘ i
o an

notice of appeal with the Administrator
within 20 days afterths datas of the °
initial decision. The notica of appeal - |
shail concisely siate such exceptions as”
the appeilant takes ‘g the initial decision
and snail contain ctadons o the record -
ar other autharity rziied upon. The ’
appeilant shail serve 4 copy of the
notice of appesi on each other party.

(2)(0) THe Administratorwviil decide -
the appeal upon the rzcord aiready
made. except that the Administrator
may issue orders: (A) Specifying the
.ling of supplementai briefs: or

_(B) Remanding the matter o a hearing
officer for the receint of further
gvidence, or other assistancs in the
determination of the marter. -

u] Tte decision of the Anm:mst’:atcr

will be in writing and will state the
regsons-{or acceptng or rejectng e
exceptions taken Sy the agpeilant To
dhe extent the Adminiswarcr's decision:
is giient as ‘o a mareriai isgue of fact,
aw, or discredon at issue in the hearing,

the decision will e ceameq to adoot the .

findings and conciuvsicns, and the
ressons and basis erefor, contained in
the initial decision.

(k) Final decrsion.

(1) Uniess a todce of appeai i dmeiy
Fledin ac.::urdance with saragraon (g) of
this sectdon, the inidai decision of e
Rearing o-rn:er becomes effzctive and
congtitutes e Snal decsion and order
¢f the Adminisrator on *e 30th

-

calendar day after the date it is
rendered.

{2) If a noticz of appeal is tmely fled
as pmvided in paragraph (g) of this
sec:on. the Administrator's decision
becomes efectdve and constitutes the
final decision and arder of the
Administratar on the dasa it is issued; or
as atherwise specified by the
Administrator in the decision. THe
Administator will serve notice of the
decisicn.on the licensee in the marner
described in paragrapa (d)(4) of dn:
secdon. - _ .

© $981.520 Complancs orders,

{a} The Acministrator may issue a
compiianca crder, served personaily or
by registered or cerdfied mail. remem
recaipt requested, io any person subdjest
lo section S01 of the Act who is found by
the Administrator. on tha basis of

. available information, (o be-in viclaton

of the Act, ar any regulation, order,
liconaa term or condition isgued under

the-Act or this Part. Althougn no specific’
forme is prescribed, the compilancs order

will coptain: |
(1) A concise statement of the facts
determined to siow a-violation:
.[2) A spacfic reference to the.
provisions.of the Act regulation. ordex
or licantsa detarmnen to be vmiated.

" (3} The tme periodin which the
person sizail comply with the order. -

(b) With respect to the. nme penoa for-
compliancs with tha order, t&
Administrator wiil specify & ressouabla
time period. up-to 20 days..taking intn
account the seriousness of the viclatien
and any gocd faith eforts-to compiy
withr applicable requirements.

{¢} The camypilance order will advise
the persc 1 !0 wiom it i3 issued that

(1) Failiire to comply within the

. specified Hme period will subject that

person lo-adverse enforcement acton
under the Act (in addition o any such

~ acton aiready begun); and

(2) The crder may be caallenged
during any enfcrcament proceeding

- brougnt undsr the Ace ag a result of the

viclation specified in the orcer or an
alleged faiiure to comply with the order.
. {d) The persen to-wnom a compliance
grder i3 {ssued may seek amendment or
Dodification of the order ‘o conform o
the fac:s ar law as that person sees them
by notifying the Adminiswator at the
telephone numcer or address specified
in the order. The Administrator will
gither amend the crder. or decline ‘o
amend it. and will 30 notify the person
csncermed.

{e) Evidence of compiiance with an
arder issued under this section shail he
sresented o the Administtatcrin
writing within the Hme period specifed

in the order. The Administrator wiik as

. soon as practicable. determine whether

or zot there is Hmely compiianca with
the order, and advise the perscn
concerned of the determination.

{f} 1ssuing a compiiance order under-
this secdon, or complying with suca an
crde:. does not prec.ude other .
enforcament proceedings under the At
or this Part if such proceedings serve the
purposes of the Act, excapt if expressly
so stated in the order, or as provided in
sectdon 111 of the Act with respect to
license revocation,

§981.830 Qbssrvers.

(a) Aurpose of Observers. Tach
licensee shall allow, at such times and
to such extant aa the Administrator
deems reagopadle and necessary, an

-ogserver {ag used in this secdon, the
term “qOserver” means “one or Tore-
obsarvers”) duly anthorized by the

" Administratopto Doard, enter or

accompany any OTZC facility or
piantship tn which a license appiiea, {or
the purposes of observing and reporting
anz ,

(1).THe effecdveness of the terms and
conditions of the license; :

(2y Compiianca with the Act ™
reguiations and orders issued underthe
Act afid tie license ternns and

conditions; and -

(3) The environmental and other
effects of the licensee's agdvities under
the license.

(b} Notice to Licensee.

(1) The Administrator may nodfy a
licensee that the Administrator pians to
place an observer in oraboard the
OTEC facility or piantship to wiich the
licensa applies..

(2} The Administrator normally will
issue any sucd notics as far in advance
of placement af the observer as is
practieable.

(3} Contents of MNotice. The notice
given by the Adminisator may inciude,
among other things:

(i) the name of the ocse'ver. if known

at the time the notice is issued:

(ii} the length of dme whica the
abgerver likaiy will he in or aboard the
OTZ=C {aclity or plantshin:

(i} informaton concernming achvities
the-ohserver i3 (ikeiy to conduet and

(iv) informadon conceming any
special 'em.u‘rements fer the handling,
storage. location. or operation of, or ‘he
Dower suuva far, equipment o0 e used
oy the observer. -

(c) Licensee’s Aesponse. Locn request
by the Administratar, eack licensee
snail promedy nodfy the Adminisoator
regarding the suggested fime and
method jor Tansporing he cbserver o
the ©TEC facility or piantsnip.
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(dY Duties. of Licenses. Each licenses -
- of an OTEC ‘a.cxhty or plamsmp to
which an observer is asgigned snail
assure that tha abserver is provided:

(1} access to and usa of the QTEC
facility or piantship's communications
equipment and personnel when the
gbserver deems such access necassary
for the transmission and reczipt of
messages:

{2] access: toanduseottheOTI-‘.C
. facility oc plantship’s cavigation- -
equipmeant and personnel whea the.
observer deems such access necessary.
10 determine the faczhty or piantship’ 9
locations

{3 All other reasnnable cnoperatinn
and assistancs to enabie the observer to-
carry out the observer's dutiess and

{4} temporary accommaodadons and.
food to the observer in or abeard the
OTEC facility or piantship whick are- -
. equivalent to those provided to oificers-
" or senior operations personnei of the

pa

OTEC facility o¢ piantship.. . -

-{e) Reasoncsienass a; f, Obsarver ..
aciivities.

(1) To the maximum extant

. practicable. chsarvation duties will be .
carried out iz 3 manner that-minimizes.
interference with the licengae’s:
activities under the [iceuse, - .-

(2) TEe Administrator will’ assure tRat
equioment brought into or aboard an .
CTEC facility or plantship by the ..
oDserver is reasonable as i size,. :

- weight, and electrie power'and storage ~
requirements, taking into.considaradon.
the necassity of the equipment foe -
carrying out the observer's functions

{3) The abserver will have no

authority over the operation of the

OTEC ladility or plantship ot its -

activities, or the officers, crew, or
personne! of the QTEC facility or =~
plantship. The cbserver will comply- =

with ail orders aof the master or-senior
operations official which are necessary
to ensure the saie operation of the
OTZEC facility or plantsbip and the
safety of ity-personned.

(f) Norn-interferencs with Observer..
Licensees and other persons are
reminded that the Act (see, for example,:
sections 301(2) and 301(3)) makes it -
unlawful for any person suosect ta
section 201 of the Act to interfers with
any cbserver in the germrmance of the

' obsarver's duties. . -

(). Gonfidentiality of Information.

NOAZA recognizes the posaibility that an:

cbserver, in performing obsarves

funcdons, will record informadon waich.

the licensee cousiders to be proprietary.
NQAA intends to protect suca

information consistent with applicabls -

law. The Administrator may in- -~

appropriate cases pmﬂdeﬂm hcanaeev K

an oppertonity:. .
(1)tomwthom partsoitha

observer’s reports which mawcoatain”
' proprietary information; and

(2} to request confidential tmament
of sm:inﬁnmucutmde:§981:mof:

§ m mmﬂad dviiacﬂom.

“{a] Aczons against alleged violators.

(1) No civil actinr:may be filed in a-
United Slates district court under
section 114 of tha Act. againat any-
person for alleged violation of tha Act,
¢r any regulatiom, or license term.or -
condition issued under the Act, until 6G
days:aiter the Administrator and any
alleged violator receive written.and.. ,

-dated notica:of the aﬂegedno)xnom

{27 The oodes snail containe.
(i} A concise statement of the facts _

" believed to show a violation;

(ii} A specific refereaca (o the
provisions of the Act. regulatica o
license ailegedly vioiated: and

(ii} Any decumentary or other
evidence of the alleged violation.

{b} Actions against the AGministrator.

(1} No cvil action may be filed in a

' United States district court nnder

section 114 of the Act against the
Administrator.for an alleged f{ailure to
perform any act or duty under the Act
which i3 not discretionary until 80 days

. after tha Administrator receives a.

written and dated notice of intent to fila.
the acdcn. ~
. (2) The.notice shall contain:

(i) A specific reference to the
provisians of the Act.requlations oz
licensa believed wm require the.
Administrator to perfocm 8
n.ondxsc:enonary act or duty;

" (i) A precise descsiption of the act ar.
duty-beliaved 0 be reqnired by such
provisions:.

(iii) A concisa statemem of the facs:
believed to show a failure to perfomn the-
act ar daty: and .

{ivi.Aoy documema.ry or othes

. ewidence of the alleged failure to.
X perform the act ar duty. _. _

Subpart G—Upper Limits on the
Number or Total Capacity of OTET
Facilities-and Plantships (o be

- Ucensed Um‘i_er This Part {(Reserved]

Subpart H—OTET Site Evaiuation and
Preconstruction Tesﬂng Regulatfcns
[Reserved] ’

Subpart I——Pmcedures for Mediation

ot Disputes Amang Licansees
Regarding. nterference Setween QTEL.
Faciilties or Plantships (Reserved]

"(FR Doc 732399 Fiied 7-30-41: £¢5 am), '
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